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1 HE foltondRg transhtlkn ws^ made sereral jredrsago 
for my own private use, and without any kilentiofr of 
ever piiblishmg it. But Mr. ^U^ the editor <£ the AmC' 
fiemn Law JourmUj having expressed a wi^ to insert it 
in that vahiable pmodical work^ I freely consented to it^ 
harifigr nootfaer ideft at the time but that k should appear 
tliere as am anonymoiis perfbrmance. The manuscript 
was acdordingly handed over to the printers of the Jour*, 
nal, and the first ten chapters were printed off, without 
luidiergoing any other corrections but such as occurred 
in revising the proof sheets, to which I subjoined a few 
short notes as I went along* 

But while I was engaged in diat occupation,. I felt my 
ancient attachanent to a favourite author revive; the sub- 
ject grew upon me; I gave an attentive revisal to the re^- 
mainder of the manuscript, and added to it a more copi* 
oits body oi notes; and i now, with diffidence, venture 
to present the result of my bboura- in my name to my 
brethren of the American l^r. It is, according to its first 
destination^ piri>lished in and for the Americcm Law 
Journal, and will be delivered to its subscribers as the 
third number of the third volume of diat publication;, 
but ^ sufficient number of copies will also be struck 
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off for such as may wish to possess it as a separate 
work. 

I need not explain to those who are conversant with 
the works of my author, that his QmesHones .fyris PubHei 
are divided into two parts, entirety distinct from and 
unc'cHinected with each other, otherwise than by being 
published together under one title,' and by their general 
relation to subjects of public law. The first part, De Re- 
bus Beiiicis, treats exclusively of the taw of war, and 
forms of itsetf a complete treatise cm that particular sub- 
ject. I have thought it best, therefore, to translate and 
public it separately, under its appropriate title, A TVea- 
tise -on the Law of fFar.' 

To expatiate on the merits of this excellent work 
would be useless. It is known and admired wherever 
the law of nations is acknowledged to have a bindii^ 
force. Its authority is confessed in the cabinets of princes^ 
as well as in the halls of courts of justice: to be unac- 
quainted with it, is a disgrace to the lawyer and to the 
statesman. It ranks its author among the great masters 
of the law of nature and nations, with Grotita, Puffen- 
dorff, ff^olffius, and F'attel. His range is not ind^d sa 
extensive as that of his illustrious colleagues; but he has 
more profoundly investigated and more copiously dis- 
cussed than any of them the particular branch which he 
assigned to himself. 

It is extraordinary that a treatise, the merit of which 
is so generally acknowledged, has not as yet been trans- 
lated into any of the modem languages {Uti^ Low Dutch 
excepted], and that the Mnglish, particularly, who ^m- 
fess to admire it so much, have not favoured the world 
with a good translation of it into our commtm idiom. 
For we cannot consider as such the incorrect and in- 
complete version which in the year 1759 was, by th^elp 
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of some interpdations, published by Mr. Michard Lecy 
as an original work, under the title of A Treatise of 
Captures in War), a second e(]titlon whereof appeared 
at London in 1803, in the^preface to which the book is 
for the first time acknowledged to be an enlarged trans- 
lation of the present work. The insufficiency of that per- 
formance to supply the place of our author's text is every 
where admitted; and the friends of science in this country 
have long expected that some of the learned civilians of 
Great Britain, a Robinson^ a fTard^ or a Broxvn^ would 
present the world with an English translation of the trea- 
tise De Rebus JJeflem, executed in a manner worthy of its 
author. But this fond hope has unfortunately been disap- 
pointed. 

No person has wished more anxiously than myself to 
see this translation performed by some one of the able 
professors whom I have just named, and who are so ca- 
pable of doing it complete justice. Then my favourite 
lEiuthor would have appeared in an English dress, with 
all the advantages which brilliant talents, combined 
with a profound knowledge of the science of which he 
tresits^ could have given him. The translation which I 
<^er to the public cannot boast such high advantages; 
it claims no other merit but that of correctness, the 
oiily one which a translator cannot dispense with. To 
deserve this humble praise has been the object of my 
constant efforts. I have endeavoured to discover the 
precise English expressions which my author would 
have used, if he had written in our language. If some- 
tknes I have shortened his long Ciceronian periods, 
and divided them into more convenient paragraphs; if 
sometimes, also, I have connected his phrases in a man- 
ner more suited, as I thought, to the idiom in which I 
wrote, I believe that I have done it without injury to the 
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sense. Where my author oamitesy I have endeavcmred 
to state with fidelity the facts and events that he relates; 
where he argues, to convey the fuU force of his able and 
luminous reasoningi and I viras sensible that it could not 
be done better, thsui by keeping as close to the text as 
possible. I have but in few instances wandered from thi» 
strict plan, and only where our author treats of load sub~ 
jects, of little or no interest to the American reader. Of 
the few other liberties, which I have thought necessary 
txy take in the course of this work, it is prqper that I 
should give an account in this place. 

i have shortened the titles of the several chafpters^ 
which in the originsU are^ {nresented in the shape of que- 
ries, to suit the modest title of Questions^ which is pre^- 
fixed to the whcde work. Considering this first part, 
as justly entitled to be considered a complete mid negukr 
treatise on the law of war^ I have thou^ it my duty to 
presient it as such to my readers, and to head its several, 
divisions accordingly. 

For the sa^ie reason, I have entitled the twenty fifth 
chapter, which in the original bears the title ^ ^^ Various 
Sjnall Questions," [Varia Quie^tmneuLt);. Miscella- 
neous Maxims and Observations, fer such they 
will appear to be; and I have headed each of the sections 
into which that chapter is divided, with the laesult of the 
observations that it contains, in the form of an aosiom or 
aphorism, so that the reader may see at once the pro- 
position which the author means to maintain or to illus- 
trate in each of those subdivisic^is. 

I have, omitted the whole of the twenty third chapter 
and some parts of a few others, whic)^ are pointed out in 
notes in their several places, as treating of subjects which 
are local in their nature and application, and consequent- 
ly, arc neither useful nor interesting to us. I have, for the 
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same reason, left out a great number of the references, 
which our author frequently makes to the Dutch statute 
books, and to some other national works, little or not at 
all known in this country. I have, however, preserved a 
few to some of the most noted among them, and par- 
ticularly to Aitzema, whose Chronicle I consider as an 
excellent compilation of historical facts and documents, 
6f which I have endeavoured to give a character in a note 
to page 15. 

I have thrown into notes, in the fifteen last chapters, 
the numerous references which abound in the body of 
the (wiginal work. The first ten chapters being in the 
press, as Ihavc already mentioned, when I began to re- 
vise this translation, I was prevented • from doing the 
same with respect to them by the fear of giving to the 
printers too much additional trouble. 

With regard to the notes which Ihave subjoined to 
the body of the work, and which, to distinguish them 
from those of the author, are marked T.^ they are 
principally intended to elucidate and explain the text. 
Our author often slightly refers to facts which were well 
known, and some of them even remembered in his day; 
frequently, also, he alludes to particular texts of the 
civil law, and to the opinions of writers whose works 
were familiar to the civilians of Europe and of his coun- 
try, but are little read among us. In every such instance, 
whenever it has been in my power, I have presented the 
reader, in a note, with the text or passage referred to; and 
where that could not conveniently be done, I have given 
such explanations as I thought would best enable him 
clearly to understand the scope and meaning of the ob- 
servations or arguments of our author. 

As I progressed in the work, I have added some 
other notes, which exhibit a comparative view of the 
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principles and practice of the ditferent sts^tes bf America 
and Europe on various interesting points. In a few in- 
stances I have presumed tp advance my own opinions, 
and even in some of them to differ from my author him- 
self; but I have done it, I am sure, in the spirit, and, I 
hope, in the manner pointed out by the great orator, 
quarens omnia^ dubitans plerumque, et tnihi diffidens.* 

I have thought that an account of the life and writings 
of Bi/nkershoek would not be unacceptable to the reader, 
and therefore it will be found immediately after this 
preface. I have added to it a brief alphabetical notice of 
those writers on the civil law or the law of nations, whose 
works are not generally known, and are quoted or refer- 
red to in this book. A list of the American and English 
cases cited in the notes, and a table of reference to the; 
books and titles of the quotations from the text of the 
civil law, which occur in the course of the original work, 
are also subjoined. I regret that some errors of inadver- 
tence have escaped my attention, particularly in the notes, 
which I acknowledge, were written with some degree of 
haste, though they are the result of much previous study 
and reflection. Such of those errors as I have discovered 
are noticed in an erratUy at the end of the book.f 

Being about to commit this work to the candour and 
indulgence of the public, I have thought it necessary to 
premise these few observations. It has long been, as I 
liave already observed, an anxious wish of the American 
jurists to see tliis celebrated treatise correctly translated 
into our language, and published in a portable form. It 
is very difficult to procure in tliis country a copy of the 

• Cic. acad. quaest. 1 . 

t To which add the following, which was not noticed at the 
time: page 155, line 1, of the text, dele " whether." 
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<driginal, wMch is only to be found in a few of our libra- 
ries. Nor can it be obtained from Europe, without pur- 
chasing at the same time two folio volumes, which con- 
tain a great deal of matter of little interest to those who 
do not make the civil law the object of their particular 
study. With the greatest diffidence, therefore, I' submit 
this feeble attempt to the candid and enlightened judg- 
ment of my professional brethren; rf it shall be thought 
deserving of their kpprobation, I shall consider ,it as an 
ample and honourable reward of my labours, otherwise 
'I shall endeavour to profit by their censure. 

At the present moment, when the fate of Holland cre- 
ates a. lively interest in every feeling mind, the public 
will be disposed to receive with peculiar indulgence, a 
work which recals to our memory the brilliant epochs of 
that celebrated republic, once so famed in arts as well as 
in arms. She has proved to the world, that the republi- 
can spirit of commerce, and the honourable pursuits of 
industrious enterprise are not incompatible with any of 
those more brilliant attainments by which nations as well 
as individuals are raised to celebrity. Since her separa- 
tion from the Spanish empire she has produced more 
great men, and achieved more great deeds, than all the 
remainder of that once immense and powerful monarchy. 

Holland is no more, but the remembrance of her past 
glory can never die. The admirers of military exploits 
will with pleasure and pride dwell on the achievements of 
her Maurice^ her De Ruyters, and her Fan Tromps. 
The statesman will still guide his politial bark by the 
lights wfiich her De fPttts, her Fan BeuningenSj and her 
Fagels have supplied. The astronomer, the philosopher, 
will explore the secrets of nature and the heavens, with 
her ^sGravesandes and her Huygens. The physician will 
improve his theory and his practice by the discoveries 

tb 
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of her Boerhaaves and her Fan Swietens. And the stu- 
dent, who delights in investigating the principles of 
that law of nations, so much talked of and so litde 
practised,' will ever revere the hallowed soil which 
gave birth to such illustrious men as Grotius and our 
Bynkershoek. 



His saltern accumulem donis Sc fungar inani 
Munere. 



Philadelphia, October, 1810, 
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AN ACCOUNT 



OF THE 



JilFE AND WRITINGS 

I 

OF 

THE AUTHOR. 



Cornelius van bynkershoek was bom the 

?9th of May 1673, at Mtddlehurgh^ the capital of the province 
of Zealand^ where his father was a respectable merchant. He 
received his education at the university of Franeker in Fries- 
landy and his juvenile exercises while there, drew upon him 
the attention of the celebrated professor Huherus^ who in one 
of his elaborate dissertations, calls him emdittssimus juvenis 
Cornelius Btnkershoek.j On leaving the university, he 
settled at the Hague, where he exercised with great applause 
the profession of an advocate, and published from time to time 
ingenious and learned dissertations on various subjects of the 
civil, and of his own municipal law. In the year 1702, he pub- 
lished his excellent dissertation De Dominio Maris, and the 
next year was appointed a judge of the Supreme Court of 
Holland, Zealand, and West Friesland, which sat at the Haguem 
In the year 1721, he published his learned treatise Deforo Le- 
gatorum, and three years afterwards, on the 26th of May 1724, 
was appointed president of the respectable court, of which he 
already was a member. He was now fifty one years of age. His 

* Well known in this country, by his dissertation De Confictu Legume 
part of which has been translated into English^ and published by Mr. Dallat^ 
in a note to the case of Emory v. Greenough, in the third volume of his Re- 
ports, T>age 370. 

t Huber. Mwiomia Jfomana, ad 1. Lecta^ D. de reb. cred. 
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celebrated ^iccstiones juris publicly are among the last works 
that he produced, as they did not appear until the year 1737, 
when he was sixty four years old. He died of a dropsy in the 
chest, on the 16th of April 1743, in the seventieth year of his 
age. He was twice married* By his second wife he had no chil- 
dren, but left six daughters by his first wife. 

His works consist chiefly of dissertations and treatises (which 
he modestly calls questions) on various subjects of the law of 
nations, and of the civil law, combined in some instances with 
the municipal regulations of hi§ own country. They were pub- 
lished separately, in his lifetime, except the §(u<tstiones juris 
privatij which appeared only after his death. These are only a 
part of a larger work, which he did not live to finish. He had 
however prepared the four first books for the press, when death 
put a period to his labours. He had not even time to write more 
than the £rst paragraph of a preface, with which he intended 
to usher that work into the world, and in which he appears fully 
sensible of his approaching end. 

Eighteen years after his death, his Scattered writings were 
collected together by the learned Vicqiy* professor of juris- 
prudence in the college of Lausanne in Switzerland, and pub- 
lished in two folio volumes at Geneva^ in the year 1761. This 
edition is the only one, that we know of, of all the works of 
our author, though we are informed that some of lus treatises 
have gone through several editions in his owji country. The 
Baron Fon Ompteda^ notices a second edition of the ^astiones 
juris pnblici Jutyd^n 1752, 4to. But this,'the best and most com- 
plete monument of his fame, was published in a foreign land. 
' This edition is remarkable for its beauty and correctness, 
and is adorned with an elegant preface. by the learned editor, 
and an account of the author's life and writings, from which 
we have in part gathered the information which we now comr 
municate to the American reader. 

• M. Vicat is the author of an esteemed treatise on natural law, entitled: 
Tralte du Droit Katurel Isf de r a fip/i cation de set principes au Droit Civil €^ 
nu Droit des Gent, I^ausanne, 1783,4 vols. 8vo. Baron Von Ompteda calls it 
a very useful book. Litter, des Voclkerr. p. 389. 

t Litter atur des VitHerrechts, p. 420. 
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We shall here give a brief notice of the several works of 

our author, which are contained in the collection of professor 

Ficat^ although but few of them can be of any practical use in 

' this country, yet we believe that a general idea of the whole will 

not be thought altogether uninteresting. 

L The first volume contains : 

1. Observathnes juris Romania in eight books, in which a 
variety of curious points, relating to the ancient A^man juris- 
prudence, are ably discussed, several of which are interesting iki 
an historical point of view, as elucidating through the medium 
of their laws, the manners and customs of that once great people. 
Among those, we notice ^he first chapter of the first book, in 
which the terrible partis secanto of the law of the twelve tables 
is ingeniously and plausibly maintained to have meant no more 
than that the insolvent debtor should be sold in the public mar- 
ket as a slave, and the proceeds of the sale distributed among 
his creditors. The I4th chapter of tjie third book discusses 
the question, how far and in what cases the military force 
could among the Romans be caHed in to the aid of the judicial 
authority. In the 4th book, chap. 13, the author comments on 
the 19th law of the digest De ritu nufitiarum, by which a fa- 
ther was obliged to give his daughter in marriage with a com- 
petent portion, if a suitable match offered; and if he refused, 
might be compelled to it by the magistrate. Various other sub- 
jects of an equally interesting nature to the scientific lawyer, 
are examined and discussed in the course of that work ; of which 
we think it sufficient to have instanced a few, to give an idea 
of the general scope and object of the whole. 

2. Opuscula varii argumentu This work like the former, 
consists of dissertations on various subjects of the Roman law. 
They are six in number, the most interesting of which are the 
first, on the second law of the digest De origtnejuris^ the third 
on the right which fathers had among the ancient Romans, 
of killing, selling, or exposing their children, and the fourth 
on the Roman laws, respecting foreign mddes of worship. 
This last is replete with curious information, particularly with 
regard to the law which prevailed on that important subject, 
in the first ages of Christianity. 

3. This volume concludes with an answer to his learned 
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cotemporary Gerard Noodt^ who had controverted some of the 

opinions which he had delivered in his above mentioned dils- 

aertation, on the power which fathers had at Rome over their 

children. 

. II. The contents of the second volume are as follow: 

1. Opera Minora^ consisting of six dissertations on various 
subjects, none of which will be thought very interesting in 
this country, except the 5th, De Domnio Maris^ and the 6th, 
De foro legatorum* These, indeed, had he never written any 
thing else, would have been sufficient to establish our author's 
reputation as a lawyer, and a publicist. Every one who has read 
and understood, and of course adnured tbem, cannot help find- 
ing fault with the excessive modesty which induced him to 
publish them under the inappropriate title of opera minora. The 
learned world has long classed them ampng the best works 
that have ever appeared on those generally interesting subjects. 

In the dissertation ^e Domtnto Maris j our author considers « 
the long agitated question of the Dominion of the Sea^ in a libe- 
ral and impartial manner, unbiassed by prejudice, and unsway- 
ed by party spirit. He calmly and dispassionately considers in 
what cases the sea is capable of becoming the subject of sove- 
reignty or exclusive jurisdiction, discusses with candor the 
various pretensions which different states have set up from 
time to time to the dominion of that element, or of considera- 
ble portions thereof; and vpon the whole, his conclusions are 
such as reason avows, and moderate men will ever be disposed 
to adopt. 

His dissertation, or rather treatise Deforo Legatorum is in 
every body's hands, in the excellent translation which Mr. 
Barbeyrac made of it into the French language, with notes, 
in which he has displayed his usual judgment and learning. 
That translation has not only received the approbation, but the 
praise of our author himself, with whom Mr. Barbeyrac was 
intimate. We shall therefore dispense with giving a more par- 
ticular account of a work which is so well and so generally 
known. To name it is sufficient praise. 

2. ^astiones juris publici. This work is divided into two 
parts; the first of which, entitled De Rebus Bellkis is now pre- 
sented in an English translation to the American pubUc, under 
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its appropriate title of " A Treatise on the Law of War f"^ and 
a more complete one never yet has been written on this inte- 
resting subject. The second ^^rt which is entitled De rebus va- 
rii argtimentij treats of various subjects, some of them belong* 
ing to the law of nations, and others to the constitution and 
laws of the United Netherlands. From the 3d to the 12th 
chapter inclusive, our author treats of the law of ambassadors^ 
and those chapters might well be added to tKe treatise Deforo 
Legatorum^ with the subject of which they arp more nearly 
connected than with any other. In the seventh chapter he ex- 
amines the question, whether the acts of a minister are binding 
when contrary to his secret instructions. The 2 Jst chapter treats 
of the salute to ships of war at sea, and seems to belong more 
properly to the dissertation De Dominio Maris ^ where the same 
subject is treated of. The remainder of the chapters, twenty- 
five in number, do liot treat of any subject of general concern, 
and the whole of this second book is unconnected with the 
first, which is best exhibited as a serrate and independent 
treatise oil the Law of War* 

The ^asstiones juris publici have been translated into the 
Low Dutch language by Matthias Ruuscher^ in the year 1739. 
We do not know of any other translation of them into any 
language whatever, except that of the first book by Mr. Lee 
into English^ of which we have made mention in the preface. 

3. ^ucestiones juris privati. This work, which was to have 
contained one hundred chapters, and contains only forty-eight, 
was left incomplete, as we have already mentioned, by the 
death of the learned author. It is divided into four books, chiefly 
on topics of the civil law and the municipal IsLWot Holland. The 
fourth book alone, and the last chapter of the third, may be 
considered as interesting to the American jurist, as they treat 
of the subject of insurance, and of various points of die mari- 
time and commercial law. This work closes the second* and 
last volume. 

Our author also wrote two other considerable works, the 
one entitled Corpus juris Hollandice ^ Zelandia;^ and the other 
Observationes Tumultuarice or hastt/ notes, being memoranda 
which he took from day to day, of the decisions of the court 
in which he sat for the spac^ of forty years. He gave directions 
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by his will, to his executors, that those works should not be 
published; and they strictly complied with his injunctioiu 
As the ancient laws of Holland have been subverted, and the 
Napoleon code introduced in their place, it is probable tha^ 
those writings, if published, would not be found of any great 
^se at the present time* 

The character of our author's works has long been esta- 
blished among the learned of Europe, HeinecduSy who, in the 
year 1733, published^ at Leipstcky an edition of the four first 
books of the Observatiories Juris Romania calls him in his pre- 
face to that work, *^ a man of consun^mate learning and ability, 
possessing a sound discrimioating mind, and an extraordinary 
and incredible fund of legal knowledge,"* Barbeyrac^ in the 
preface to his translation of the treatise Deforo Legatorum^ 
describes him as one of that superior class of writers, whose 
works are only intended for men of learning, and who, disdain* 
ing to retail the opinions of others, are unwilling to say any thing 
which has been obser\'ed before, and endeavour, as much as 
they can, to exhibit their subject in some new point of view* 
^^And he is right;" continues he, ^* to have taken that grounc^ 
One who possesses, within himself, such a rich fund of know^ 
ledge^ may well leave it to others to borrow and repeat what 
has already been said."f 

In England^ the great Lord Mansfield thought him worthy 
of his high commendation from the bench, and recommended 
the work which we have translated, to the attention of the mem* 
bers of the English bar.* Since that time, our author's works 
on the law of nations, (but particularly that which is now be- 
fore us) have been considered as standard authorities, in Great 
Britain as well as in the United States^ and are daily quoted 

• Admiratus firacipu^ viri erudttissimi judicium acre, ingenium solert, juris 
Htentiam inusitatam ac deniquc incredibilem. 

t Notre auteur est un dc cea ecrivatnt du phn haut W, qui n*4eriHtera que pour 
les savantty et qui ne veiitent dire^ autant qu^il se pent, rien que du noivoeaU' £t H a 
raison de se mettresur ce pied /<j. ^uand on est si riche de son proprefonds, on 
fait tr^s bien de laisser ^ d^autres le soin d^emprunter ce qui a-^ti dejti dit* 

* Lord Mansfield spoke extremely well of Bynkershoek, and recommended 
especially, as well worth reading, his book of prises, ^uastiones juris publici, 
2 Bur. 690. in margin* 
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with respect by the bar, and relied on by the bench as the 
ground of their decisions. 

Nor have our American statesmen been behindhand iii com* 
mending the merit and talents of this eminent writer. Among 
them none has bestowed upon him more correct and judicious 
praise, than the great character, who is generally understood to 
be the author of the excellent Examination of the British doc^ 
trine^ which subjects to capture a neutral trade^ not open in time 
of peace. ** Bynkershoek^^ says he, " treats the subject of belli- 
gerent and neutral relations with more attention, and explains his 
ideas with more precision th&a Siny of his predecessors.^^ j How 
honourable to our author is this testimony, when we consider, 
on the one hand, by whom it is given; and reflect on the other, 
that in the list of those predecessors whom Mr. Madison 
speaks of, are found the celebrated nsttnes of Pufendorjf and 
©f Grotius! 

It ought to be a great inducement to the study of the law 
of nations, that the fame of those who devote themselves to 
that important branch of science, extends throughout the civi- 
lized world; while the most excellent works on mere munici« 
pal jurisprudence, are hardly known or spoken of out of the 
country which gave them birth. Thus the writings of Grotius^ 
Bt/niershoeij and Fattelj are read and admired in all Ame^ 
rica and Europe^ while the very names of Coke and Dumou* 
iin^ are unknown out of the countries where the particular 
systems of law are in force, which they took so much pains to 
methodize and elucida^. Of the truth of this observation, a 
striking instance is to be found in the works of our author, who 
from an opinion of lord Coie^ which he had found quoted and 
misrepresented in Dr. Zouch^s treatise Dejure inter gentes^ 
conceiving him to be a writer entirely ignorant of the law of na« 
tions, treated him and his opinion with the most marked con- 
tempt, calling him a certain Coke^ {Cocus qmdanC)\ and punning 
upon his niame, declared that he could not concoct his opinions, 

■ 

f Examination, &c. p. 22. 
; / \ Styled the prince of the French Law— /e Prince du Droit Franfors, PVfc 
*^ f/e Jhtmoulin, par Blondeau. 
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nor could they be concocted by the other writers on the law of 
nations. ** 

It is to be wished that this passage were expunged from 
our author's writings, particularly as it is, perhaps, the only 
time that he has indulged^ in such undignified language; and 
unfortunately he has applied it to a man whom of all others 
he would have admired, had his studies but led him to a pe- 
irusal of his writings. Little did he know that that Cocus jui" 
r' dam^ whom he so unjustly despised, was one whose ^'poWefflil 
I mind was in every respect congenial to his own; and yet he 
I thought him unworthy of his serious notice, while he paid an 
unmerited attention to the works and opinions of such an in- 
ferior writer as Dr. Zouch. But Zouch had written on the 
law of nations, which is studied every where, and the great Coke 
had only elucidated the municipal law of England^ which is 
not any where an object of attention, except in those countries 
where it is the established system of jurisprudence. 

Unfortunately many of the works that have appeared on 
various subjects of the law of nations, are some of them pole- 
mical writings, written in the beat of a particular controversy, 
and on thk spur of the occasion; and others, though professing 
to be on a more liberal scale, do nevertheless betray the par^- 
tiality of their authors to the system adopted by the country in 
which they lived-, or the governments under whose patronage 
they wrote: it is not ;50 witii the work which we now present to 

*— * — eamque sententiam tuetur Cocus q.ui^am apud Zoucheunif De jur: 
fee. p. 2. $ 4. Q. 19. Sed ego tdm difficilis stomachi sutn^ ut earn sententiam 
concoquere nonpossim, neqtie etiaw, concoxit Albericus Gentilis neque Zoucheus^ 
^aat.jur. pu^ 1.2. c 5. The opinion that our author could not assent to is 
that which ia expressed by Lord Coke in 4th Inst. 153. " tfa banished man 
• "be sent as ambassador to the place Jrow, lu hence he is banished, he may not be 
** detained or offended there; and this also agreeth with the civil lavj** But he 
had not well considered that opinion, which appears a very sound one, and 
perfectly i^rees with his own, which is, that such a minister indeed* may 
be sent out of the xsountry; but that it would be a violation of good fsutb, to 
detain and punish him for having returned, notwithstanding his sentence of 
banishment. But Bynkershoek viewed Lord Coke in the light in which he was 
exhibited to him by Za«cA, who represented that great man as learned, in- 
deed, in the municipal law oi' £nglajid, but ignorant of the law of nations. 
yuris patrii corcsultitsimus noster Eduardus Cocus; ejus quod cum exteris obtinet 
NON ADEO PERiTus. Zouch, ubi supra. 
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the public; it was written at a time when Europe was in a state 
of profound peace, when there was no particular point warmly 
controverted between the European governments, and although 
the author was a Dutchman, and wrote in the bosom of his 
native country, yet we see that he did not even adopt the fa- 
. vorite doctrine, for which his government had been struggling 
during the space of near a centurj'', that free ships make free 
^oods; so that although many among us may not agree with him 
on this particular point, still we cannot withhold from him the 
praise of a strict and honest impartiality; and upon the whole, 
very few propositions will be found in the present treatise, to 
which all moderate and impartial men will not give their cor- 
dial and unfeigned assent* 
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SEVERAL WRITERS AND WORJLS 

ON THE 

CIVIL LAW AND THE LAW OF NATIONS: 

Not generally known, and which are quoted or referred to in this book.- 

AbREU (the chevalier de). See note, p. 130. 

AiTZEMA (^Leo or Leeuwe), See note^ p. 15. 

Bellus (Petrtntis)y a Venetian writer, author of a dissertation 
De re miUtari^ printed at Venice in 1563, 4to. It is to be found alsa 
in the 16th vol. of Tractatua IVactatuum^ aeu Oceanua Juris; an 
enormous work, being a collection of legal tracts, in 1 8 folio vo- 
lumes, published at Venice in 1584, under the auspices of pope 
Gregory the 13th. It contains a multitude of writings on the civil 
and canon law, by jurists of the middle ages; some of them of so 
early a period as the sixth century. In this curious collection, there 
are several tracts which relate to subjects of the law of nations. 

BoLAnos {Juan de Hevia)^ a Sfianiah writer, a native of Oviedo^ in 
the province of Aaturiaa\ author of an excellent institute of the lav 
of Spain^ entitled Curia Philitifiica; the last part of which treats of 
commercial and maritime law, and has been the foundation of many 
subsequent works upon that subject. Roccua has borrowed liberally 
from it. This work is remarkable for its clearness, brevity and pre- 
cision, and lays down very sound and correct principles on the sub- 
ject of maritime and commercial jurisprudence. The author informs 
us, that it was finished at the city of Loa Reyea^ in the kingdom of 
Peru, on Christmas eve, in the year 1615. It may therefore be 
considered as an American production. The edition before us, was 
printed at Madrid,^ \ 783, in folio. It is a book of very great authority 
throughout the Sfianiah dominions^ and in our territories of Orleans 
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and Louisiana^ and is often quoted by foreign writerS} on^tubjectft 
relating to maritime law. 

BuDD^us (John Francis)^ a German professor at HaUcy and af- 
terwards at y<ma, where he died in 1705. He was the author of 
several works, and among others, of a book entitled Elementa Phi^ 
loBofihi^t firactica^ inairumentaUa ^ theoretica^ 3 vols. 8vo. the same 
which is so contemptuously referred to by our author, and was 
nevertheless formerly so celebrated, that the professors of the pro- 
testant universities of Germany,^ took it for the text of their lec- 
tures. He«also wrote the great German historical dictionary, printed 
several times at Basil and Leipsig, in 2 vols. fol. 

Cleirac, a Frenchman, author of a valuable work on maritime 
law, entitled Lea Us 1st Coutumea de la Mer, It contains, 1. The 
text of the laws of Oleron, Wiabuy^ and the Hanae Tovmsy with 
learned notes. 2. Le Guidon de la Mevy an ancient French treatise 
on maritime contracts, and principally on Insurance^ divided into 
sections, in the form of an institute, and enriched with notes fraught 
with much curious learning. 3. The laws or ordinances of ^nivterfi 
and Amsterdam, concerning insurance. 4. A treatise on the French 
admiralty jurisdiction, and a copious index to the whole work.~ 
There have been several edition^ of this book; the first that we 
find any mention of, was printed in 1647; and the last at Amater" 
dam, in 1788. 

Code des Prises. This French work is well known in this 
country, but it is not generally understood that there are four 
editions of it, or rather four different works, all nearly on the same 
plan, but published at different periods; and containing more or 
less information on the important subject of maritime cafiturea. 

The first is the Old Code dea Priaea, by M. Chardon^ who was 
secretary, under the m(»archy, tb the council of prizes at Paria. It 
is entitled Code dea Priaea; ou recueil dea EditSy Declarationa, isfc, 
de/iuia \ 400^ juaqu' a firSaent; Imfirim6 fiar ordre du Roi; 2 vols. 
4to. Paris, imprimerie royale, 1784. 

The second is entitled Code dea Priaea maritimea ^ armementa 
en courae, par le Citoyen G., homme de loi; 2 vols. 12mo. Pariay 
Gameryy an 7. 

The title of the third is JS/ouveau Code dea Priaea^ par le Cit, Le 
Beau^ 4 vols. 8vo. Pariay Imprimerie de la RepubUque, ana 7, 8 ^9. 
It is brought down to the 3d Prairial, 8th year, (23d of May, 1800.) 

The fourth is entitled Code dea Priaea i!f du Commerce de terre 
^ de mer^ par F. N. Dufriche FouIaines> jurisconsulte; 2 yols. 4to. 
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small close ptint. Paria^ Dufirat du Verger, 1804. It is more copi- 
ous and complete, and is brought down to a: later period, than any 
of the others. 

CoNsiLiA Belgica is a collection of official opinions given to 
the states general of the United JVetherlandsj by the law officers of 
that government. 

CoNsiLiA HoLLAMDicA, are the opinions of the law officers ot 
the provincial states of Holland and IVeat Friealand, collected in 
tike manner. 

CoNsoLATO DEL Marb. This Celebrated work is but little known 
in this country, owing to the difficulty of procuring it from abroad, 
and to its being written in languages not generally understood. The 
forty three first chapters have been translated from the Amsterdam 
edition, by TVesterveen, and published in the American Law Journal^ 
(vol. ii. p. 385, and vol. iii. p. 1.) but they relate only to the form of 
judicial proceedings in the maritime courts of the kingdom of Ma- 
jorca^dcnd are thought by many not to belong to the ancient Conaolato, 
The oldest edition of this work has lately been discovered by Mr. 
Boucher, in the Imperial library at Paris, It is embodied with the 
marine ordinance of Barcelona, of which it constitutes the principal 
part, and was printed in that city, in the Catalonian language, in 
the year 1494, thirty-seven years only after the discovery of the 
art of printing. Mr. Boucher has favoured the public with a trans- 
lation of it into the French language, printed at Paris in 1808, 
several copies of whith have already made their way into this 
country. Mr. Hall, c^ Baltimore, (to whom the profession is already 
indebted for a very good translation of the Praxis Curia Admirali- 
tutis, enriched with learned and useful notes,) is, we understand, at 
present employed in translating it into the English language, which 
will entitle him to the thanks, not only of the scientific, but also of 
the practical lawyer. That excellent book has been styled, with 
great propriety, the Pandects of maritime law, 

A copy of the beautiful edition of the Consolato, published at Ma- 
drid, in 179 1, in the Catalonian language, with a Spanish translation, 
by Don Antonio de Capmany y de Monfialau, is in the library of the 
American PhilosofiHcal Society, to whom it was presented by his 
excellency, the marquis de Casa Yrujo, 

CuH-fiUs or ^ Cunao (Gulielmus) author of a small treatise on 
Suretishifi (De tnateria securitatis). See Mercatura {De), 
Curia Philifica, See BolaHos. 
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Ctnus or CSrno, was a learned Italian lawyer, who flourished m 
the beginning of the 14th century. He died •At'JMognay in 1336« 
He wrote a commentary on the Coc/e, and some parts of the IH§^e8t»* 

Galiani (theabb^ Ferdinando)^i% a celebrated ^TeafioUtanyrriVbT, 
He was secretary to the JSTeafioUtan legation at Paris^ and after- 
wards a member of the Royal Council of Commerce in his own 
country. In the year 1782, he published at Mtfilesy his treatise De* 
doveri de* Princifii neutrali verso i Princifd guerreggianti^ e di 
queati verso i neutrali; ( Of the duHea of neutral and belligerent princes 
towards each other,) It was translated into German by professor 
Kanigy and published at Leifisick,An two octavo volumes, in 1790» 
under the title of Recht der JSTeutralitat (the law of JVeutrality.) 
The life of Galiani has been written and published at Mifiles^ by 
Diodatiy in 1788. See Lampredi. 

Gaha (jintonio c/e?), born at Lisbon in 1520; was counsellor of 
state, and high chancellor to the king of Portugal. He wrote, among 
other things, a book of reports of Portuguese decisions, entitled^ 
Decision fs Sufiremi Z.usitania Senatus, in folio. He died in 1595, at 
the age of 75 years, greatly respected for his immense erudition. 

Gentilis {Albericus;) born in the marquisate of Ancona^ in the 
Roman state, about the year 1550; was professor of the civil law at 
Oxford^ and died at London in 1608. He published a treatise, Dt 
jure belli, in three books, which has not been useless to Grotiusj 
and in which, at that early day, he supported the belligerent claims 
of Great Britain, against the pretensions of neutrals. Lamfiredi, in 
his preface, says, that he was the first who endeavoured to intro- 
duce a sjrstera of jurisprudence amidst the din of arms. Although 
he may be properly considered as an English writer, it is remarka- 
ble that his name does not appear in the Bibliotheca Legum Anglic, 

Gronovius (John Frederick), was born at Hamburgh, \n 1611, 
and was professor of literature at Deventer, and afterwards at l*ey- 
den, where he died in 1672. He published many valuable editions 
of Latin authors, and among others of GrotiusyDejure belli acfiaciSy 
with learned annotations. His son, James Gronovius, distinguished 
himself likewise, by several works of learning and erudition. 

Guidon de la Mer (Le), See Cleirac. 

HoRNE (Thomas Hartnvell), an Englishman; is the author of an 
useful work, entitled: A comfiendium of the statute laws andregu- 
lations of the court of admiralty, relative to shifis of war, firivateers, 
prizes, recaptures and prize money; with an appendix of noteSf pre^ 
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cedent9f is^c% 168 pages, duodecimo; London^ Clarke^ 1803. This 
book is scarce in America. 

Imola (Joanne* de)^ was professor of the civil law, at Bolognoy in 
the Pafial 8tates% and a disciple of the elder Baldua. He composed 
a great number of professional works, which were much admired 
in his day, but are at present no longer read. He died in 1436. 

Kooff, a Frenchman^ professor of law at the university of StraM* 
burgh^ and member of the national institute, is the author of an ex- 
cellent work in the French language, entitled, Abrcg6 de CHiatoire 
dea Trattia de funx entre lea fitdaaanc'ea de V Europe^ defiuia la paix 
de WeatphaHe, Basil 1796. 4 vols. 8vo. 

Lampredi, was a professor of the law of nations, at the univer- 

uty. of Pisa in Tuacany, He published at Florence j'm the year 1788, 

his Trattato del commercio de^ fiopoli neutrali in tempo di guerroj 

(a treatise on the commerce of neutral nations in time of war,) It has 

been translated into German^ by professor Ktenigy Leipaigj 1790% 

and into French^ by M. Peuchet^ Pariay 1802, one vol. octavo. M. 

Peuehet tells us, that the ministry of Louis XVI. had ordered a 

translation of this work to be made, but it was not executed during 

his reign. ^ 

Lampredi combats on many points, the doctrines of Galiani, 

whose book is written in favour of the freedom of the neutral flag, 

while bis opponent supports the opposite doctrine, so strenuously 

contended for by Great Britain, These two works were written at 

the close of the American war; the one at Miples^ which was at that 

time under French^ and the other in Tuscany^ which was under 

British influence. See Galiani. 

LoccBNius {Johannea)j author of a valuable treatise in three 
books, entitled, Dejure maritimo ^ navali. It has been published 
by Heinecdusy together with Stypman's Jus maritimum d5^ nauticumj 
9xA Kuricke*s Diatribe de Aaaecurationibua^ under the title of Scrip* 
iorum dejure nautico ^ maritimo Faaciculuay in two vols. 4to. Hal. 
Magdeb. 1740. 

MARCiUtiRDUS (Johannes)^ a German^ is the author of a very 
learned treatise on mercantile law, in the Latin language, entitled, 
Tractatus politico'juridicus de jure mercatorum ^ commerciorum 
tfn£ri<^rf, in 4 books, pr^ited at i^ranX^/brr, in 1662,/o/2o, 1316pages. 
It contttos a number of public documents, historical facts, and other 
valuable information. 

Mbmochius (J<imf«), a lawyer of Pavia^ in Italy ^yrsis so learned, 
that he was called the Baldus and Bartholu^ of his age; no con» 
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temptible names among Oie civilians. He was praMcnt ^f tlie am* 
perior court of Milan^ and died in 1607, at the age of V5. Anumg 
a variety of professional works which he published, and were much 
read in his time, he wrote a treatise In folio, Dtf w6i$riatiia JwH" 
rum quaationihwt fl* cau9i9 eonciliorum^ which la the wetk to 'Which 
our author refers in his 35th chapter, page 19#. 

Mercatura (/^)) a large and valuable collecdoii of tveatises 
and dissertations, by various authors of different natkma, on sujb|ects 
of maritime and commercial law. It is entitled, Dt Mtrcaturd^ De* 
ciHones l^f Tractaiua varii (^ de redu9 ad earn fiertmeniUm^^ I vol. 
fol. Colon. 1622. It contains, amongst other things, the treatises of 
Slraccha and Santema^ and the little tract of CtOKftft, mentioBed 
in this book; (See Straccha, Saktbrna, Cunjbus.) It contaiMi 
also, a collection of the decisions of the court oi Roia of Qenoa^ oB 
subjects of mercantile law, to the number of S 1 5, much in the man* 
ner of our common law reports: See Ingeraoli^s Roccue^/i, S3, in not* 
The remainder consists of a number of other tracts on similar sub- 
jects, by various authors, which, as they are not mentioned in this 
book, w^ think it unnecessary to notice here. . 

MoRNAC {Anthony)j a French advocate, who died in the year 
1619. He wrote a great number of professional works, which were 
published at Pam, in 1724, in four vols.y^Ao. He was a man of 
great erudition. 

NooDT (Gerardus)^ of Mmeguen^ was a Dutch professor, whose 
writings oii the Roman law, are in very great repute among the 
civilians. His works have been edited by BarbeyraCj the celebrated 
commentator of PuffendorffwA Grotius^ and printed at Lepdenyin 
two /oHo volumes, under the title of Gerardi JSToodtj Miviomttgi^ 
JuristonsulU (5* jlnteceasoria^ ofiera omnia, Lugxi, Bat^ 1760; 

Ompteda (Henry Lewisy Baron von)^ was ambassador of the 
king of Great Britain^ as elector of Hancrver and duke of Brunts 
vnck' Lunenburg y to the Diet of Ratiabon^ and his minister pleni- 
potentiary to the electoral court of Munich. He is the author of an 
excellent work in the German language, entitled, Litteratur des 
feaammten aowohl naturHchen ala fioaitiven Vbtkerrechta^ or Ldtera» 
ture of the natural and fioaitive law ofnationa; Munich^ 1785, 3 vtA%. 
8vo. It is a biographical, critical and bibliographical notice of 
the various authors who have written on the law of nations, and of 
their works, down to the time of its publication, arranged in a vefy 
methodical order. 

Kotct^s {FrancUcua)y a JVeafioliianj author of the celebrated 



* * 
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NoTABIUA de navibue ^t naulo; item de aa^ccurationibua. An excel- 
HtkX. EngMi translation of this well known work, the original of 
vhich is very scarce^ has been lately published, with valuable notes, 
hf Joufkh Reed Ingera^U^ esq. counsellor at law of this city; one 
Yoi, iStf fMigcSf octavo; Pkiladelfihia^ Hofikiff and Earle^ 1809. 
This translation is executed with great judgment, and accuracy, 
and may^ in our opinion^ well supply the place of the original. 

S ANTBK w A, (Peier) a Portuguese writer, author of a treatise upon 
Insurance, entitled, Tracftuus de asaecuratiordbus l^ afionaianibua 
Mercatorum, See Mr&catura (^0* 

Straccha (Beavenuto)j an Italian writer, author of a valuable 
treatise on the law of merchants, entitled, De Mercaturd^ ecu 
Mercatore. See Mbrcatura (De), 

Us BT couTUMfis AS LA Mer. See Clbirac. 

Valin (^Renf Jqsu^)^ was born at RocheUe^ in France^ where he 
exercised the profession of an advocate, and was king's attorney, 
Wk ^€ court of admiralty, and in tlie municipal court. He was also 
a member of the a^emy of that city, where he died in 1765. His 
celebrated commentary on Louis XIV.'s Ordonnance de la marine^ 
published at Rochelle^ in 1760, in two vols. 4to. is well known in 
the United States; but few are acquainted in this country with his 
Treatise on Cafituresy published at the same place, in 1763, in one 
yohSvo. This excellent work, worthy of the high reputation of its 
author, is unfortunately o,ut of print; the copy which we have in our 
possession, was the last which remained two years ago in the book- 
fieller's store, at Rochelle, It is to be hoped that a new edition of it 
will soon be published. 

Vbrwbr (Mriaan)^ author of a work in the Loto Dutch language, 
entitled, JVlederlants See Rechten^ Averyen en Bodemeryen or The 
maritime law of the JVetherlandsj and the law of average and bot» 
umry. It contains, 1. The laws of Wisbuy^ and the ordinance of 
Jfrnsterdam^ with notes. 2. Several ordinances of the Sfianish kings, 
sovereigns of the ^^etherlanda, 3. A treatise on the law of bottomry. 
4. A treatise on average, by Quintijn IVeijtseny with an index to 
the whole. The edition before us was pruited at Amsterdam, in 
1764. 

Zbivtor AVI us (John Joachim), was professor of divinity at Stras- 
kurg, and wrote in 1684) a dissertation) entitled, De origine, veri- 
tate k2f obligations juris gentium, in which he maintained against 
Puffendorff, the existence of 9^fiositive law of nations; a controversy 
which called forth the abilities of several writers at that time, but 
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at this day appears little more than a dispute about words. Zent- 
graviua also wrote a dissertation on Commerce between neulroir 
and belligerents . Strasb. 1690. 

ZoucH {HicMrd), an EngHahman, bom in 1590, in WillMre^ 
was professor of civil law in the university oi Oxfbrd, and was made 
judge of the high court of admiralty, by Charles 11. at the restora- 
tion, in 1650. He wrote some elementary tracts on the civil law, 
and distinguished himself in the celebrated controversy which took 
place' in that reign, on the subject of admu'alty jurisdiction, and 
was principally managed on the part of the civilians, by himself^ 
Dr. Exton, and Or. Godolphin. He wrote a treatise on the law of 
nationS) entitled, Jurit Es* /udieii Feciatis tive juris inter genie* W 
futteiionum de eodem es^ilicatio, in which he does little mora than 
retail the opinions, and often copies the very words of Grotiua. 
Although this work is frequently quoted by our author, he appears 
to have been sufficiently sensible of its want of real merit. It was 
published at London, in 1650, in 4to.; and at the Hague, in 1659, 
in IGmo. 
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REFERENCE, 

X O enable the rea<]j^r to find in their numerical order, and bjr 
the books to which they respectively belongs the several titles of 
the InatUute^^ Digeatsy and CV>(^e, quoted in this work. 

INSTITUTES. 

De re rum divisione & adquirendo ipsarum dominio. Lib. 2. tit. 1. 

DIGESTS. 

|C7* The titles in italics are translated into English in the Ameri* 
can Law Journal. 

De adquirendo rerum dominio, lib. 41. tit. 1. 

captivis & postliminio, lib. 49. tit. 15. 

collegiis & corporibus, lib. 47. tit. 22. 

distractione pignorum, lib. 20. tit. 5. 

exercitorid actione^ lib. 14. tit. 11. (2 Am, LavfJoum, 462.) 

institori^ actione, lib. 14. tit. 3. 

jure Fisci, lib. 49. tit. 14. 

nauticofotnorcy lib. 22. tit. 2. (3 Am, Law Joum, 158.) 

noxalibus actionibus, lib. 9. tit. 4. 

engine juris, lib. 1. tit. ^. 

publicanis & vectigalibus, lib. 39. tit. 4. 

ritu nuptiarum, lib. 23. tit. 2. 
Locati, conducti, lib. 19. tit. 2. 
Si quadrupes pauperiem fecisse dicatur, lib. 9. tit. 1. 

CODE. 

De le gibus, ^ constitutionibus principum, lib. 1. tit. 14. 
naufragiis, lib. 11. tit. 5. 

Ne uxor pro marito, Sec. conveniatur, lib. 4. tit. 12. 

^cy The four works which compose the body of the civil law, 
to wit: the Institutes^ Digests^ Code and JsTovels^ are divided into 
Booksy Titles^ Laws and Sections or fiaragrafihsj and are generally 
quoted by the English civilians, by referring to those divisions, as 
for instance. Dig. L 1. tit, 4. /. 5. § 7., and sometimes Dig,<i />., or 
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ff. I. 4, 5. 7., for Digest^ Book 1., Tiiie 4., Imw 5,, Sectioriy op -P^r- 
ragraph 7. The civilians on the continent of EurofiCf on the con- 
trary, quote the heading of each title, and then refer only to the 
numerical subdivisions of /aw ondfiaragra/ih; sometimes even, they 
quote the first words of the iawy and refer to the paragraph only 
by its number. Thus our author, page 41, refers generally to the 
law non omntutttj which is tlie twentieth law of the third title of the 
first book of the Digests. The references in this work being all by 
the heading of the titUy and not referring to its number^ or to that 
of the book in which it is contained, the foregoing table is presented 
to our readers, that they may with greater ease turn to the several 
titles of the books of the Roman law, which are quoted^ or referred 
to in the course of this work. 
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CHAPTER I. 

Of War ing€neraL 

Tj)l7"HEN Cicero said, 1. I. de Off!. c.U., that there are 
^ ^ two' kinds of contests between men^ the one by argument^ 
and the other by force^hy the latter of these he undoubtedly 
meant war; though he did ndt intend, as Grotius would have 
it,"*^ to give thereby a definition of that state of things* Such 
a definition would be imperfect, as is clearly that of Albericus 
Gentilisy who defines war, hi. de Jure Bell. c. 2», a just con" 
tention of the public force. Both these definitions, although the 
first and the least perfect is approved of by Grotius^ are defec- 
tive; and the reader will be convinced of it by attending to 
the following which I have myself attempted, and which, if I 
piistake not contains all the ingredients which constitute a 
state of war. War, then, is a contest carried on between inde- 
pendent per^ons^ by force,, or frauds for the sake of asserting 
their rights. Let us now proceed to examine it in detail. 

I have said that war is a contest. By this word I have not 
meant to express merely the act of fighting, but that state of 
things which is called war; for if the thing itself be defined 
with sufficient accuracy, its incidents will necessarily follow* 
Thus jurists have defined slavery, not merely the act by 
which freemen are subjected to the dominion of others, but the 
very state and condition of servitude. Grotius himself has at- 
tended to this distinction in his definition of war, which he 
borrowed from Cicero. 

* De Jure B. ac P. 1. 1. c. t f 3. n. 1. 
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2 TREATISE ON THE LAW OF WAR. 

War is also a contest between independent persons* This ap- 
plies not only to nations, but to individuals not living in a 
state of society; for both are equally independent.. Nor 
can this war between individuals be csdled a private war; 
because the word private can only be used in contra-dis- 
tinction to the word public^ which cannot apply where there 
exists no society. Wherever men are formed into a social 
body, war cannot exist between individuals; the use of force 
between them is not war ^ but a trespass, cognisable by the 
municipal law. TKus, if I extort from my debtor the ten pieces 
which he owes me, I incur the penalty of the Juhan law 
against private force; because beating and wounding do not 
alone consiitnte force in the sense of the prohibition, but it 
applies to every case in which a man obtains even what be- 
longs to him, by any other than legal means. £• 7*ff*adLm 
JuL de viprivatd. 

War is a contest by force. I have not said by lawful force^ 
for in my opinion, every force is lawful in wan Thus it is law- 
ful tp destroy an enemy, though he be unarmed and defence- 
less; it is lawful to make use against him of poison, of missile 
weapons, of firearms, though he may not be provided with 
any such means of attack or defence; in short, every thing is 
lawful against an enemy. I know that Gretius* is of a dif- 
ferent opinion with regard to the use of poison, and that he 
distinguishes between the different kinds of missile wea- 
pons.f I know that Zouchj who hardly ever decides upon 
any point, is in doubt upon this question.:): But if we take 
for our guide nature, that great teacher of the law of nations, 
we shall find that every thing is lawful against an ^nemy as 
such. We make war because we think that our enemy, by the 
injury that he has done us, has merited the destruction of 
himself and of all his adherents. As this is the object of our 
warfare, it is immaterial what means we embrace to accom- 
plish it. A judge will not be called unjust who orders a con- 
victed criminal to be put to death by the sword of the execu- 
tioner, though he be unarmed and bound with chains; for it 

• L.3.C.4.J15. a IB. +Part2.$10.CL5&6. 
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he should unbind and arm him, it would no longer b^ the 
punishment of a crime^ but a trial of courage and good for- 
tune. If you thinlc that you ought only to make use of the 
same weapons against your enemy that he himself makes use 
of against you, you must at the same time be of opinion, that 
his cause is equally good with your own, and therefore that he 
is entitled to the same advantages. But on the contrary, your 
enemy stands with respect to you, in the situation of a con- 
demned culprit; and so indeed you stand with respect to 
him; though in the eyes of third persons, who are friends to 
both parties, your cause and his are equally just,' and you are 
both equally in the right. 

Nor ou^tfraud to be omitted in a definition of war, as it 
is perfectly indiiferent whether stratagem or open force be 
used agaiiist atn enemy. There is, I know, a great diversity of 
opinion upon this subject: Grotius quotes a variety of au- 
thorities on both sides of the question.*" For niy part, I think 
that every species of deceit is lawful, perfidy only excepted; 
not that any thing may not lawfully be done against an enemy, 
but because, when a promise has been made to him, both par- 
ties are devested of the hosdle character as far as regards that 
promise. And indeed when the reason of war admits of every 
mode to destroy an enemy, we cannot account for so many 
authorities and precedents against making use of fraud or de- 
ceit, but that as well the writers on the law of nations as the 
leaders of armies improperly confound ^u^f tee, which is the 
object of our present inquiry, with generosity^ which is not 
uncommon among warriors. Justice in war is indispensable; 
but generosity is altogether a voluntary act. That leaves us at 
liberty to destroy an enemy by every possible means; this 
grants to him every thing that we would wish to be grant- 
ed to ourselves in the like case; and thus war is carried on as 
a duel formerly was in those countries in which that mode of 
terminating differences was admitted. Justice permits the use 
of numerous armies, of machines, firearms and other implc- 

* L. 3. c. l.$6. &c. 
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ments of war, that the enemy is not possessed of; while gene* 
rosity, on the other hand, forbids it. Justice permits every 
kind of deceit, except perfidy, as I have before mentioned; 
generosity does not admit of it, perhaps even though it be em- 
ployed by the enemy; for cunning is a token of fear, while the 
magnanimous mind is never afraid. St* Augustine sdij^y* 
^^ that when a just war is undertaken, it is of no consequence 
whether it be carried on by fraud or open force." This 
clearly applies to justice, and it 13 in fact justice that he treats 
of. But when the Roman consuls wrote to king Pyrrhus: 
" We do not wish to contend with you by means of bribery or 
fraud^'*\ and at the same time gave him notice of the offer that 
had been made to them to poison him, they certainly did an 
act of the greatest generosity.]! Many nations have often 
preferred generosity to justice; others have preferred justice 
to generosity: the Romans themselves sometimes displayed 
the one, sometimes the other. If then, as I have said before, 
authorities and preccfdents are reconciled, the point will be 
clearly settled by recollecting that justice may always be in- 
sisted upon, though generosity may not. 

Lastly, the definition says, for the sake sf asserting their 
rights. That is to say, in order to defend pr recover what is 
our own; for that is the sole cemsej though I do not mean to 
say that it is Ae end or object^ of war. A nation which has in- 
jured another, is considered, with every thing that belongs to 
it, as being confiscated to the nation that has received the in- 
jury. To carry that confiscation into effect may certainly be 
the object of the war, if the injured nation thinks proper; nor 
is the war to cease as soon as she has received a reparation or 
equivalent for the injury suffered. The whole commonwealth, 
and all the persons as well as the things contained within it, 
belong to the sovereign with whom we are at war, and in the 
same manner as we may seize upon the person and upon all 

* Quaest 10. in Josua. f Aul. GeU. 1. S. c. & 

^ The British government acted with equal generosity, when, by theit 
minister, Mr. Fox, they gave notice to the first consul of France, of the offer 
vluch had been made to them to assassinate him. 7*. 
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the property of our debtor, so a sovereign in war may seize 
the whole of the subjects and dominions ^f his enemy. It is 

^ true that we can recover no more of a debtor than what he ac- 
tually owes us; but in war all social ties are dissolved between 
states. We make war to subdue the enemy and all that belongs 
to him, by occupying every thing which belongs to the sove- 

/ reign of the hostile country, and exercising dominion over all 
the men and things that are contained within his territories; 
for war is of so general a nature that itlcnows no measure or 
bounds."^ 



* The Translator has taken the liberty to transpose this paragraph for th^ 
sal&e of perspicuity. As it stands in the original, it ought to come in at the 
beginning of page 2, of this tr^shition, but as it expkins the laft member 
ef our author's definition, it seems beyt placed at the end. T, 
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CHAPTER II. 

Of u Declaration of Wan 

ANY things arc required by writers on die law of na- 
tions in order to make war lawful, and particulariy, thejr 
think it necessary that it be publicly declared, either by a spe- 
cial proclamation or manifesto, or by sending a herald. This 
opinion certainly accords with the practice of the modem na- 
tions of Europe^ and it is perfectly dear, that before recourse 
can be had to arms, a demand of satisfaction should be made 
for the injury complained of. But this is not the question now 
before us; it is whether after a reparation has been demanded 
and refused, war can be immediately made without a previous 
declaration^ 

Albericus Gentiiis* is of opinion that it cannot; that a 
war ought not to be secredy commenced, and that the 
adverse party's friendship is to be publicly renounced. It 
is true that by the law of nature there is no necessity for a 
declaration of war. Grotiusj is of that opinion and quotes 
several authorities in support of it. He contends only that the 
law of nations 2'equires that a demand should be made, by 
which it may appear that the party is forced into a war by the 
refusal of a satisfaction which cannot be otherwise obtained* 
As to declarations of war,^ he thinks they have been intro- 
duced in order that it should appear that the hostilities which 
are committed are the acts of the whole nation, or of the sove- 
reign, and not merely of daring individuals. Puffendorff^ and 
Huherus\i are of the same opinion, and support it by the same 
arguments. Other writers, and among them Gentilis^ and 
Zouch^* think that a declaration of war is necessar}'^ but that 
it may be dispensed with in certain cases. Herttxia\\ does 

• De Jure BcU. L2.c. t ^t L. 3. c. 3$ 6. n. I. & 2. % C.3. J 11. 

% De Jure N. & G. I. 8. c. 6. $ 9. 15 1| De Jure Civitatis, 1. 3. J 4. c 4. n. 

ST. \ De Jure Belli, 1. 2. c. % •• De Jure int. gent. P. 2. $ 10. Q^ 1. 

— ff Adnot. ad Pfifend. 1. 8. c. 6. 9. 
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not deny that the custom of declaring war has been handed 
down to us by the .Germans^ but at the same time he 19 
of opinion, that that custom is not obligatory, and that no- 
thing can be said of those ^hp do not conform to it but that 
they are Hot tp l^e considered as the most civilised nations. 

Christian Thomasiui^* a man of • sound judgment, consi- 
ders, in my opinion very properly, a declaration of war. as an 
act of mere humanity, to which no onet:an be compelled; and 
he asks, with reason, what difference there is between a war 
that has and one that has not been declared, and whether there 
is a different law for the one and for the other? He does not 
agree with Grotins^^ who, quoting a passage from Dion Chry* 
sostom ^^that wars most frequently take place without a previous 
declaration,'' is of opinion that such wars are lawful only by 
the law of nature. On the contrary, he assert^ that they are 
justified by the law of nations, and immediately afterwards 
he adds, that this is a question of so interesting a nature that 
it deserves to b^ made the subject of a special dissertation. 

I shall not, however, undertake to write a dissertation upon 
it, but I shall devote to its investigadon the contents of the 
present chapter. My opinion is that a declaration of war is 
not necessary, and that it is one of those things which may 
very properly be done, but which cannot be insisted upon as a 
matter of right. A war may begin by mutual hostilities as 
well as by a declaration. The states^general appear to have 
understood it so, when by their ordinance of the ITth of ya- 
nuary 1665 they declared, that the Dutch ships taken by die 
English might be claimed, because they bad been captured 
before a declaration of war, and before the commencement of 
hostilities on the part of the Dutch* War may be justly begun 
upon the denial of a just demand; for how does that differ 
from actual hostility? I admit, in the fullest extent, that it is 
necessary in the first instance to make a demand of what we 
conceive to be due to us, but not that we are to accompany 
that demand with threats of hostility, or with an actual de- 

* \d Huberam de Jure Civitat. 1. 3. $ 4. c. 4. n. 27. f Ib\d. $ 6. n. 1. 
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claration of war* What Grotius says about tnterpellatio applies 
to a demand only; but what he says afterwards about a public 
declaration, denunciation cuuiot be applied in like manner. Ne- 
vertheless, it was from his and other's prejudices, although not 
at all consonant to reason, that this subject, otherwise very clear, 
began to become obscure. Yet it must have been evident, that 
where there is no judge between the parties, as is the case 
with princes, every ofle may forcibly retake that which be- 
longs to him and has been unjustly taken away from him by 
another, who refuses tamake restitution. This being the case, 
every one is at liberty to make or not as he pleases a declara- 
tion of war; the necessity of such a soleipnity can only have 
been established by an agreement which between nations has 
HO obligatory force.* 

Nations however, and princes, who are impressed with 
sentiments of magnanimity, are not willing to make war with^ 
out a previous declaration. They wish by an open and manly 
attack to render victory more glorious and more honoura- 
ble. But here I must repeat the distinction between justice and 
generosity, which I have laid down in the preceding chap- 
ter: the former permits the use of force without any previous 
notice; the latter considers every thing in a nobler point of 
view^ deems it inglorious to subdue an unarmed and unpre- 
pared enemy, and considers it an unworthy act to attack and^ 
despoil of a sudden those who have come among us on the 
faith of the public peace, which happens to be suddenly 
broken, perhaps without their fault. Hence Polybius^ 1. 13. 
c. 1., praises very highly the custom of declaring war, which 
was peculiar to the Achaians and to the Romans^ and he 
praises them in the same manner for abstaining from fraud 
and deceit in war; but his praide in both instances is due only 
to their generosity. 

Speaking of the Achaians^ Polybius ziSAs^ that they had also 
appointed a particular place to fight their battles in, precisely 

* Non nisi conventione, qu^ inter Gentes nulla est. Our author probably 
means here that such an agreement has no force> except bePween the partiea 
te it; otherwise, he would appear at variance with himself. See pp. 3. 13. 17. 
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as we read of certain coants of Holland^ who in ancient times, 
when they intended to go to war, not only gave" notice of it by 
a public declaration, but appointed the time and place of com- 
bat. This appointment of time and place Grotius* himself 
acknowledges to be unnecessary, and yet he urges a declara- 
tion as if it were indispensable. If you inqui^re into the reason 
of this difference, you will find no other but tliat it is not at 
present customary in Europe to appoint the time and place of 
combat. Whence it appears, that Grotius^ in writing his book 
on the law of war and peace, has not so much written of the 
universal law of nations, as of the customs and manners of 
most of this European countries, which, as he himself teaches 
U8,f do not constitute the law of nations. But on other 
points as well as on the present he has extracted the law of 
nations from customs and manners alone; so that when he has 
found these to differ on any particular question, he has hardly 
ever ventured to decide upon it. 

From what Polybtus said, however, that it was an honour 
peculiar to the Achatans and Romans that they did not make 
war without a previous declaration. We sufficiently understand 
that what is said by Dion Chrysostom^ that war is inostfrequently 
ifOT declaredly is certainly true; not merely because it is not 
required by the law of nature, but because such is the custom 
or usage of nations. And indeed a declaration of war was not 
so frequent among other nations, as among th^ Romans and 
Achatans* Nor was such a declaration made by either party 
when the other nations of Greece waged war with the bar- 
barians or with one ano,ther; nor do we read of the Jews^ 
who went to war by G(7</'^ command, that they ever declared 
war against their enemies. Neither did the Macedonians 
make a public declaration of war when they destr'oyed 

• L.3.C.3. JU. fL.S.c. 8. §l.n.l& 2. 

% In the original, this passage from Dion Chrysostom is quoted so as to 
mean, that n»ar is most frequently declared, (beUa indicta tri to trxeirov, ut 
plurimum) but from the context it appears evidently to have been an error 
of the press. The words of Chrysostom^CPti *lK*fo>t 6g Irl to Trxeirw 'AKHPTKTOI 
yiyfovrat* Wars are most frequently mxtde without a public declaration, and 
SO our author translates them very correctly above, page T. . T. 
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with so mxich glory the empire of the Persians. Even at 
this day, as far as I have been able to learn, none but the 
European nations declare war; nor even do they all or 
always do it, but they are accustonaed so to do after the 
example of the Romans^ for no other reason perhaps than 
because the Romans did so before them. For such was 
the estimation in which the Romans have been held 
among the nations of Europe^ that not only their laws, 
but their manners and customs have been adopted among us, 
although those customs, as for instance that of declaring war 
which we are speaking of, differed from those of the rest of 
the world.' Wherefore, if any sovereign of Europe should 
make war without previously declaring it, as was done by 
Gustavu^ Adolphus upon the Germans in the last century, he 
would certainly act contrary to the general custom of Euro*' 
pean nations, but none would say that he acted in opposition 
to the law of nations, except those who call by that name every 
tAing which they see done in their own country. 

But let us consult reason, whose authority is o^ so much 
weight in the law of nations. Reason, as I have before said, does 
not require any other formalities than that we should demand 
in a friendly manner what has been taken from us; nor per- 
haps will it even require that amicable demand; because all 
laws permit the repelling force by force, nor do I know that 
any solemnity in order to repel force is known to the law 
of nations. But admitting that among good men it may be 
proper or necessary to make a previous request; yet if that 
should be denied, will it be prohibited to make use of force? 
I surely do not prohibit it, though Grotius and others do, un- 
less a declaration of war be previously made. But the argu- 
ments which are commonly made use of in support of the 
necessity of declaring war amount in'fact to nothing. That 
which is adduced by Genttlis is reprobated by Grotius him- 
self,* while he gives another, which I have already quoted^ 
and which if not the worst of all is certainly a very bad one*. 

When two sovereigns commit hostilities against each other 
withouthavingdeclaredwar,canwe4oubt that itis their mutual 

• L. % c. % J 11. 
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will to make war? If we cannot doubt it, to what purpose wbuld 
their declaration be? When a diing is public and notorious, it 
certainly requires no proof* That is not therefore a sufficient 
argument^ and yet Grottus has preferred making use of it in 
order to deduce the necessity of declaring war, from its being 
commonly done among European nations, though he well 
knew that that was not sufficient to constitute the general 
law. Reason alone, reason is the soul of the law of nations, 
and if we take her for our guide in the present discussion^ no 
argument will be found to prove the necessity of a declaration 
of war, but many on the contrary, which I have adduced, to 
^hew that it is not necessary. 

But even if this question were to be decided by the cus- 
toms of European nation^, authorities can also be quoted from 
that source. To recur back to the precedents of ancient times 
would be an endless task. That war of extermination which 
was carried on between Spain and the United Provinces^ 
from the time of the foundation of our republic until the 
year 1648, was. begun by mutual hostilities, .without any 
public declaration. Because therefore no such declaration 
was made, will the legality of the war, of the victories and of 
the peace which followed in 1640 be doubted? I do not think 
that it will. But the staters of Holland seem to have thought 
otherwise, when on the 4th of March 16Q0 they published an 
edict declaring that the owners of the ships which Philip III» 
had confiscated in Spain in 1658 should have satisfaction, be- 
cause the Dutch before that time resorted freely to Spain^ and 
those ships had been xonfiscated without any previous warn* 
ing. I do not approve of this edict, for who could justly 
have required the king of Spain to declare war, when the 
Dutch since the year 1581 had not ceased publicly to com- 
mit hostilities against him? War, in fact, properly begins from 
the mutual use of force, not to speak of other cases'^ men- 
tioned by the publicists which fall within the same reason. 

In the preamble of this edict, as well as in the edict itself, 
the states-general add, that formerly, that is to say prior to th« 

* Zouch, 3e yurc imtr gentes, part 2* sect 10. $ 1. 
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year 1598, the Belgians* yf^t^ allowed a free intercourse with 
Spain. But of the truth of this fact I have never been able to 
satisfy myself, and admitting it to be true, I cannot see how 
it applies to the justice of the present case, as I shall shew 
hereafter. If the Belgians thus carried on a free trade and iq- 
tercourse with Spain^ it could not be by force of the laws of 
war, but rather by the negligence of the magistrates. Indeed 
it is stated in the preamble to the edict, by which on the 4th of 
April 1586, the earl of Leicester^ with the advice of the states- 
general and their counsellors, prohibited the United Belgians 
from trading with the Spaniards^ that the king of Spain had' 
already condemned and sold Belgic vessels, both in Spain^nd 
Portugal. And in the first section of the said edict of 1586, 
as well as by another edict of the 18th of jfuly in the same 
year, the earl of Leicester actually forbids all commercial in- 
tercourse with the Spaniards. It is true, that by the first sec- 
tion of the edict of the 4th of August following he restricted 
the prohibition to trading with those plabes within the Belgic 
territory, which were in the possession of Spain^ and per- 
mitted carrying on trade with Sjfjdin proper; but this was done 
for no other cause than for the advantage of the Belgic mer- 
chants, which brought no alteration in the laws of war, which 
could not be changed without the consent of the Spaniards. 

Even if a declaration of war had been necessary, it *would 
not have availed the Belgians any thing to prevent the con- 
demnation of their vessels. For what if the Spaniards in that 
very year 1598 had solemnly declared war against the ^^(^ia;i^, 
and immediately afterwards condemned their vessels, perhaps 
the same day? They might have done this conformably to the 
laws of war; nor indeed are the Belgians or any other power, 
when a war suddenly breaks out, in the habit of giving notice 
to the subjects of their enemies to withdraw their effects and 
property, or otherwise that they shall be forfeited. No one 
ever required this; on the contrary, Tryphonius^ in L 12. pn 

* Our author, when referring to the times of the Dutch revolution, calls 
indi8C]:inunately Dutch and Belgian* those Nether lander a t who were in insur- 
rection against Spain. Several of the now Belgic provinces were at times in 
possession of the insurgents. T. 
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ff« de CapU & Postltm. Severs.^ lays down the contrary posi- 
tion. And such is the practice of all nations, unless there be a 
special convention to the contrary, which is sometimes the 
case. There are a few examples of similar compacts. In the 
fourth article of the treaty of Utrecht with Muyden and 
Weesp,* of the 1st of July 1463, it was agreed that the 
peace should last fourteen days, afier rve the said city and ^ 
cities shall have written to each other ^within which fourteen 
days it shall be lawful for our respective subjects to withdraw 
their goods and effects from the territory of their enemies* 
In the sixteenth 'article of the treaty of peace between the king • 
of Portugal and the States-general^ of the Gth August 1661, - 
it is stipulated, that if diiferences shall arise between the 
said king and states, it is so to be declared, and within two 
years from that declaration it will be unlawful to do an 
injury to the property of the subjects of either party. After it 
had been agreed in the year 1662 between France and the 
states-general, that in case of a war taking place the subjects 
of either party should be allowed six months to Withdraw their 
property from the territory of the other, the king of France 
having declared war against the Dutch in the year 1672 
issued a special edict declaring that the convention of 1662 
should be observed. The same term of six months was 
granted for the same purpose by the same powers to each 
other by the fifteenth article of the peace of Nimeguen, of 
the 10th of August 169^8, nine months by the thirty-ninth 
article of the marine treaty of the 10th of August 1678 
nine months again by the fourteenth article of the treaty of 
peace of the 20th of September 1697, and again nine months 
by the thirty-sixth article of the treaty of peace of the 11th of 
April 1713. And in the thirty-second article of the treaty of 
peace between England 2Xid the/States-general, of the 31st of 
jfuly 1667, it was stipulated^ that if war should arise between 
the parties, the effects of their respective subjects found in the 

* Muyden and Wettpt or Wetop, are two tovms of South Holland,- the 
former is situate at the mouth of the river Vecht (a branch of the Hhme) 
and th6 latter a few miles above it oo the same river. 7*. 
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tenitoties of each other should not be condemned, but six 
months should be allowed to take them away. If these exam- 
ples should not be sufficient, I could adduce several others 

' mentioned by Zentgravius^ de Orig* Veriu & Oblig. Jur. Gem. 
art. 7* $ 9. Where, however, there do not exist similar conven- 
tions for suspending the state of war, whatever others may 
say, hostilities may commence immediately. Grotius^ who 
* requires a declaration, does not require any interval between 
it and the beginning of hostilities. See 1. 3. De Jure B* &P. 
c.'3. $ 13. Zouch and Zentgravius are of the same opinicm. 
Zouch^ de Jur. int. gent, part 1. § 6.* and Zent^ d. loc. The 
king of Spcnn^ therefore, might in the year 1598 have declared 
war and immediately afterwards taken the Dutch ships, as 
there was no convention between the two powers to the con- 
trary, nor indeed could there be any between that sovereign 
and a people whom he considered as his subjects. 

Here then i& a remarkable instance of a war carried on for 
a great length of time without .ever having been declared. 
Indeed, I do not know how the Belgians could have required 
a declaration of war from the Spaniards^ when they themselves 
never issued any, either at the commencement of hostilities, 
or when they were re^sumed after the expiration of truces. 
Nay, even admitting that such a declaration was indispen- 
sably required by the law of Rations, the Spaniards might 

. perhaps have objected that it was only necessary when war 
took place between iadependeiit princes, but tl^atit was never 
used in a civil war, in which case it was perfecdy lawful for a 
sovereign to take the property of his rebel subjects. But I do 
not urge this argument. It is sufficient for tay purpose if I 
make it appear that the edict of the 4th of March 1600 was* 
not predicated on the laws of war, but on the interest of the 
Dutch merchants. It was the same interest which influenced 
the Hollanders in the year 1639, and set them improperly at 
variance with the states^-genc^al, in another case which was 
ho less dependent on the laws of war. For the governor o£the 

* Our author here quotes Zouch^ $ 3. Q: 10. without referring to the part.! 
It is evidently a misquotation. The true reference (which we have rcsUn*ed) 
is to part 1.^6. T. 
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Cafiary Islands having been taken by treac&ery and brought 
into this country, and the states-general being desirous of 
detaining him as a prisoner, the Hollanders oipipoz^A it; but, 
says Aitzemay* merely on tke ground of its being detrimental 
to their trade. For my part I think that they might well have 
founded their opposition on the merits of the case itself: as 
this was a much more shameful act than the condemnation of 
the Dutch vessels by Philip 11. in 1598; for although an 
enemy's property may be taken and hostilities may be com- 
mitted immediately upon a declaration of war, if there are no 
treaties to the contrary, yet it is in no case lawful to betray a 
friend. The Dutdh had hitherto been admitted to trade freely 
with the Canary Islands^ and^ there was on both sides a free 
commercial intercourse. A Dutch captain, who had been thus 
admitted to trade, persuaded the governor to go on board of 
his vessel, under pretence of carrying him from one island to 



* Lib. 19. As this writer is frequently quoted in the course of this work, 
we think it proper to ^ve sotne account of ^ his writing^ to the American 
reader. Lso van Aitzema is the author of an excellent Chronicle of the 
events which took place during the middle part of the seventeenth century^ 
from 1621 to 1668. This work is published in six thick folio volumes, 
(with an additional volume containing political tracts,) and contains an 
immense collection of state papers, during the period to which it refers, 
which are connected together by the author's narrative. It is divided 
into books, each book contaiiftng a recital of the cublic events and a copy 
of the public documents of one year. It has been ably continued on 
the same plan by X. SyMus, in four folio volumes, down to the peace 
of Ryroiick, in 1697. This book, as well as its continuation, is entitled Saken 
man Statt en Oorlogky {Of mattere of State and War), Unfortunately it it 
written in the Lovt Dutch language, which is understood but by few among 
tts. A translation of it into EnglUh would be a g^at acquisition to litera- 
ture, and prove an invaluable mine of historical knowledge. From, the 
manner in which the public documents that it contsuns are connected and 
introduced by short historical narratives, it is superior to any collection of 
state papers that has ever appeared. It combines the advantages of such 
a collection with .those of a chronicle of the times, which, we believe^ are 
not to be found together in any other work extant There are two editions of 
Jitzema, one in folio, the other in quarto. The latter is that from which 
our author has tak^ his quotations, tO the paging of which he refers. 
Being possessed only of the folio edition, we have thought it best to refer 
aietely to the booi in which each particular passage is to be found. T. 
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another, instead of which he carried him to Rotterdam in 
order to make him a prisoner. This appears to me to be 
precisely the same as goi&g to an enemy under the protection 
of a flag of truce, with an intention however to seize upon 
the first favourable opportunity to take away his life. 

But let us pass on to other wars commenced and carried on 
without any declaration* It is well known that when Gustavm 
Adolphus invaded Germany^ the emperor Ferdinand II. com- 
plained that he had done it without a previous declaration of 
war, upon which Gustaxms replied that the emperor himself 
had before invaded Prussia without any such declaration. It 
is thus that princes, though bound by no positive law, enforce 
upon each other the law of reciprocity^ The same thing hap- 
pened in the year 1657; for the French^ in the midst of peace, 
having detained the goods of Dutch subjects which they had 
in their own country, the Dutch detained in like manner the 
goods of French subjects. See the edict of the states of Hoi" 
land of the 26th Aprilj and the decree of the states-general of 
the 6th of May of that year. Indeed the states^general lay it 
down in their said decree that such a detention among friends 
is unlawful, unless for a just cause,,and imless there has been 
a previous demand and denial of justice. But no prince will 
detain the property of foreigners, unless for a cause which he 
himself thinks just. Certainly I would admit of a demand, 
because a cause of complaint cannot otherwise be known; but 
since the common use of resident ambassadors, which now 
obtains, there can be but few cases of injury of which a com- 
plaint is not made; for ambassadors are in the habit of making 
frequent representations, if the smallest thing happens by 
which their sovereign may be offended. But let us proceed. 

We read of the Portuguese j that in the year 1657 they 
seized the ships of the Dutch before any war declared or 
hostilities commenced. And in the war which took place be- 
tween the king of England ond the states-general, which ended 
in the peace of 1667, the states-general, in the letter which 
they wrote to the king of England on the 16th of September 
1666, complained that a great deal of property was taken from 
them and their subjects; unlawfully, said they, because war 
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had not been declared. But of. this the reader wili judge from 
the reasonings which I here adduce. Louis XIV. also, in the 
year 1667, did not declare war against the Spaniards^ and 
yet, as it were, without breaking the peace, he ordered the 
king of Spain to be expelled from dominions that be was pos* 
sessed of, being of opinion that ther^ was no need of a decla- 
ration to take what belonged to him. Now, if a declaration is 
necessary in any case, who, I ask, will put up lyith such a 
pretext? For to make war is nothing else than to take forcibly 
from an unwilling prince or people what we think to be justly 
due to us. There is a long complaint oh this subject in the 
edict of the states-gpneral against France^ of the 9th of March 
1689,^ because the same king of France had, in the year 1688, 
without any declaration of war, detained the Dutch subjects 
and their ships, and merchandize, and afterwards, imme- 
diately on the declaration of war being published at Paris, he 
took up arms, and seized on the goods of Dutch subjects. 

The first part of this complaint was indeed just; for that 
detention was a violation of the fifteenth article of the peace 
of Nimegfien and of the thirty-ninth article of the Matine 
treaty of the 10th oi August 1678, the period stipulated by 
those several instruments, as above mentioned, for carrying^ojST 
the effects of the respective parses, not being^expired, so that 
the state or war was in this respect suspended* It*was there- 
fore an act of injustice to capture such goods as might have 
been carried oiF within the limited time. As to other goods, 
there was no treaty concerning them, and therefore I doubt 
whether the second part of the complaint was equally well 
founded. But however this nuiy be, the instances which t 
have adduced are sufficient^ to prove that there is no reason 
why we should think so favourably of European manners, as 
to refer to them for a convincing proof of the necessity of 
declaring \ war. 

• Sylv. contin. of Aitzeroa, b. 25. 
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CHAPTER III. 

Of War considered as between Enemies* 

T T may be said that a state of war ought rather to exist among 
•*• princes for whose interest alone in most cases it b 
carried on, than among their subjects, who, unless the war is 
made for their own quarrel, are not actuated by so hostile a 
spirit. Yet when hostilities are to be waged against another 
nation, ho one can expect that we shall compliment our ene- 
mies and wish them well. The grave majesty of the Roman 
people displayed itself in the conduct of Caius Popilius^ who, 
although he was saluted by king Antiochus^ then his enemy, 
refused to return the salutation while the war continued. So 
we are told by Plutarch^ Apophthegm^ p. m. 364.: Livy^ b. 
45. c. 12., and Polyb. Excerp. Legate c. 92., relate likewise, 
that Antiochus offered his hand to Popilius^ who refused to 
take it. 

The Roman consuls however, in their letter to king Pyr^ 
rhus^ with whom- they were at war, as related by GelliuSy 
b. 3.' c. 8., wishtfd him health. . This perhaps was necessitated 
by the state of' Roman affairs at that time, but so addicted 
to flattery has the last century been, as well as the present^ 
that princes omit none of the usual adiilatory forms even in 
the. midst of war. Hence enemies now wish to each other 
every kind of prosperity, call each other friends, and are 
almost sorry for their mutual losses. This is exemplified in the 
letters of the states-general to the kingof jEw^/aW, of the 10th 
of yw/z/,* 16th September\^ and 26th of November^ 1666; 
and again in the letters of the king oi England to the states- 
general of the 4th of August ^\ and 4th oi October 1666. Al- 
though the two nations were at that time at open war, and bent 
upon mutual injury, yet the states-general write in their said 
letter of the 10th of July 1666, que les ojffices de civilitS ne 

' •Aitz. b,46. fAltz. ibid. * Aitz. ibid. 
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sont pas incompatible^* avec les devoirs de la guerre^ — that 
an interchange of civilities is not incompatible with the duties 
of war. And the king of France^ in the year 1666, who was 
then at war with the king of England^ sent an ambassador 
to condole with him on the conflagration of the city of 
London. It is certainly noble to practise the diuies of humani- 
ty, clemency, piety and other magnanimous virtues in the 
midst of war; but I think it disgusting to trifle With mere 
words, for what else is it than trifling when you express 
sorrow for the conflagration of a city to which you would 
wish to set fire yourself? 

As the conqueror may lawfully do any thing that he pleases 
with the vanquished, no one can doubt his having on that 
account over him the power of life and death* There are so 
many instances on record of the exercise of this right amongst 
all nations in ancient times, that a large book would not be 
sufficient to contain an account of them all; and the publicists 
have ahrfady exercised their industry upon this subject. But 
although the right of killing has almost bepome obsolete, yet 
it is to be attributed merely to the will and to the clemency 
of the victor; nor can it be denied but that it might be exer* 
cised even at this time, if one should chuse to avail himself of 
his right. That there still exist some remains of this right 
is in full proof; for in this sense done is to be taken and on 
this ground alone is to be defended the edict of the states- 
general of the Ist of October 1589, which inflicted the penalty 
of death on those who should be found with the traitors of 
Gertruydenberg; and also their other edict of the 24iXh Februa- 
ry 1696, by which they inflicted the same penalty on those 
enemies who should approach the shore nearer than the 
buoys, or should land on the coast for the sake of plundering. 
One who is in company with . his felfow soldiers is not 
guilty of any crime by the laws of war, though they be 
traitors, nor is he who invades a hostile shore in hopes of 
making booty. Drive him away if you can, but if you cannot, 
why will you treat him differently from other enemies? It is 
on the ground of the same right of life and death that I de- 
fend the conduct of the Dutch^ who sometimes haiiged the 

. • Aitz.b. 6. 
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Spaniards because they were not ransomed,' for so it is re- 
lated to us* It is lawful to hang prisoners; but if it were not^ 
lawful, there is no reason or authority for doing it because 
they are not ransomed, but the contrary is practised, as will 
be seen hereafter. . *, 

To the right of killing our enemies has succeeded that of 
making them slaves, which was formerly exercised during 
many ages. But this custom of making slaves of prisoners 
has now fallen into disuse among most nations, in conse- 
quence of the improvement of their manners. Cujacius^ in- 
deed has said, Comment, post, ad 1. 5*jff\ de yusU et Jur.^ 
that even among Christians^ prisoners were still made slaves 
of; but that their servitude was milder than formerly. He how- 
ever does not prove his position otherwise than by the right 
of redeeming. But why should the custom of redeeming 
prisoners and their detention until they are redeemed be con- 
sidered as a species of servitude, any more than for instance 
the imprisonment oi foreign* debtors, until they pay i^hat they 
owe to us? For in • those cases such debtors are never dis- 
charged, unless they pay the money due, or give security for 
it, precisely as in the case of prisoners of war. Nay, prisoners 
of war, if they are not redeemed, are very often released, even 
without a ransom. Thus the supreme military council of the 
United Provinces on the *1 4th of December 1602, permitted 
the release of twenty-four prisoners, taken at the siege of 
Boisleduc^ because they were not redeemed, and lest those 
unfortunate wretches should perish^by the miseries of a gaol. 
It would have been very unexpected indeed, and quite con- 
trary to the manners which now prevail, if the council had 
ordered those prisoners to be either hanged or made slaves of. 
Hence, when the rhingrave of Solms^] who served in the J?r£- 
tish army in Ireland m the year 1690, had ordered prisoners 
to be transported to America^ there to be made slaves, the 

• In HoUand, foreigners alone and transient persons, who have no domi- 
cile in the country, are imprisoned for debt. Tl 
t Ait». b. 30. 



TREATISE ON THE LAW OF WAR. 



21 



N 



duke of Berwick^ gave him notice, that if thia should be done, 
all the prisoners that he should make would be sent to the 
galleys in France. But as slaver/ itself has fallen entirely into 
disuse among christians, we do not inflict it upon our prisoners. 
We may however, if we please, and indeed we do sometimes 
still exercise that right upon those who enforce it against us* 
Therefore the Dutch are in the habit, of selling to the Spa* 
ntards as slaves, the Algerines^ Tunisians and Tripolitans^ 
whom they take prisoners in the Atlantic or in the Mediterra' 
nean; for the Dutch themselves have no slaves, except in Asia^ 

4 

Africa and America. Nay, in ih& year 1661, the states-ge- 
neral gave orders to their admiral to sell as slaves all the 
pirates that he should take* The same thing was done in the 

yearl664.t 

To the slavery of prisoners succeeded the custom of ex* 
changing them according to their respective grades and ranks, 
and detaining them until redeemed.^ And the necessity of re- 
deeming them is sometimes expressed in treaties, with a spe- 
cified sum, according to the dignity of each person that may 
be taken, which sum being paid, there is an end of that sum- 
mum jus which belongs to the victors over their prisoners. 
Among the Romans the right 6f capture -was exercised upon 
those who atthe^ breaking out of the war were found in 
each other'^ territory, 1. 12. ff. de Capt. et. Postlim. Refers.; 
but in modern times it rarely takes place^ although the right 
still exists. Nay, Louis XIV. himself, king of France^ when on 
the 26th of January 1666, he had declared war against Eng- 
land by sea and land, and interdicted all commerce between 

•-The duke of Bervoid, a natural son of yamea II. of Mngland, com- 
manded at that time the French army in Ireland, He was afterwards com- 
mander in chief of the French forces in Spain, during the successiop war» 
while the British ttoops were commanded by the earl of Galvtay, i, French^ 
man, . 

f Aitz. b. 41. 44. ' . 

\ We are informed by the pubHc pape^rs that by a late cartel which has 
belten settled bet\yeen the British and French, sixteen French prisoners are« ' 
to be given for every nine British, until the whole are regularly exchanged; 
it having been ascertained that the number of French prisoners in England 
exceeds that of th« English in France iii that proportion. T, 
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the two nations, in consequence of which the English wh# 
were in France were in fears for their persons, and property, 
issued on the 1st of February 1666, another edict,- telling 
them that their fears were vain; for that by the edict of 
the 26th of January 1666, he had merely declared war 
against those of the English who should be found thereafter on 
the high seas, or who should commit hostilities on the French 
territory, but not against those* private individuals who had 
established their domicil in France; that however, it was his 
pleasure that English subjects residing in France^ and who 
were not naturalized, should depart within three months, and 
go whithersoever they should please* 

But that this is to be attributed solely to humanit}% if there 
exist no treaties suspending the state of war, I have endea- 
voured tQ shew in. the preceding chapter. "N" Because, however, 
there are many such treaties, the laws of war are seldom 
exercised upon those^who have come in. time of peace to a 
country where war afterwards has arisen, and have been 
found there at the time of the war's taking place* But after 
the expiration of the time which has been granted to them 
either by humanity or by treaty, those who remain in 'the 
country, or come into it without permission, may lawfully 
be arrested. On this principle, the states-general on the 4th 
of April 1674 issued an edict, that if any enemies ^hould tarry 
within the United Provinces or the dominions of the states- 
general, without having obtained liberty to come, they should 
be arrested, and not be restored until redeemed. * 

But although the right. of killing prisoners hais fallen into 
disuse, it is made a question, however, whether it may not 
be, without the least imputation, exercised upon those who 
defend themselves too obstinately; and there are some who 
maintain the affirmative. But I think it would be a shameful 
action, unless the weak and defenceless, girl, who obstinately 

• On this principle, probably, the first consul of France arrested and de- 

•tained, witliout any previous notice, all the British subjects who were found 

in France at the' commencement of the present war. The principle may be 

correct; but if it is, it must be acknowledged that the eummumjut of war 

is very near akin to barbarism. T. 
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resists the attempts of a libertine^ should also be deemed 
deserving of punishment. 

Every thing is lawful against an enemy, but nothing can be . 
more cruel than to punish him for his courage. Nay, we 
e^ven admire the courage of our enemies, and we are indignant 
atdieir cowardiie. I remember to have read, that the Algerine 
corsairs tore to pieces and loaded with every kind of igno- 
miny a certain captain who had meanly given up his vessel 
when she was in a condition very fit for defence, and had 
only stipulated for the libertflDf his own person. For even 
with enemies fortitude is glorious and cowardice contemptible. 
If you wish to read what others have written upon this 
subject, you naay be gratified by reading Ge;z^i/i^, deyureBelli^ 
1. 2. c. 16.; Grotius^ deJ.B^acPac. U, 3. c 4. $ 13., vmdZouchj 
de Jur* Fee* part 2. § 10. Q. 9.. 

We have laid down what it is lawful to do with Jiving 
enemies, but what shall we say of the remains of those who are 
deadf In ancient times their bodies were abandoned to beasts 
and birds of prey, but now the conquerors either bury them 
themselves, or deliver them up to be buried. Sometimes even 
more is done for the sake of humanity. 0|i the 16th of Sep' 
tember 1666, the states-general caused the body of an EnglUk 
admiral-which was in their pow:er to be embalmed, and sent 
it over to England* They had before, viz. on the 10th of 
yuiif 1666, written to the king of England^ to know whether 
he wished that corpse to be sent thither or be buried in 
Hollandj and on the 4th of August 1666 he chose the former. 
The French did the same thing in the year 1692# 

There can be no doubt but that from the nature of war 
itself, all commercial intercourse ceases between enemies. 
For to what purpose will trade be carried on, if, as is clearly 
the case, the goods of lenemies brought into our country are 
liable to confiscation? And if he who having obtained the 
right of killing his enemy should go with merchandize into die 
'hostile country, and the enemy should kill him in the niidst df 

• This work is sometimes referred to by the title Be Jure Feeiaii, some- 
times by that Df yun inter gcntes, which is indifferent, as it bears both 
titles. T. 
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commercial intercourse, would you think it justly done? But 
every commercial intercourse ceases* Hence in declarations 
• of war commerce with the enemy is prohibited, and it is often 
done by subsequent edicts. By the eleventh section of the 
edict of the earl of Leicester of the 4th of AfirU 158&, inter- 
dicting trade with the Spaniards^ it is enacted that those who 
should carry on such commerce contrary to that edict should 
be hanged and their ships and goods confiscated, if they were 
subjects, but if foreigners, they should only be punished by 
the confiscation of their ships 4bad merchandize. The same 
was enacted by the twelfth section of the edict of the said earl 
of the 4th of August 1586. And by the thirteenth section of the 
edict of the 4th of April, and the fourteenth of that of the 4th 
of August, the intention to carry on trade with the enemy was 
punished in the same manner as the fact itself,' and thus the 
states of Holland had formerly enacted on the 27th of^yufy 
1584. It was moreover added to all those edicts, that there 
should be no prescription or limitation against the charge of 
having traded with the enemy, whether they were taken in the 
fact or not. And by the same edict of the states of Holland 
of the 27th of yuly 1584, the pecuniary penalties which it 
inflicts were to be recovered not only from the delinquent but 
from his heirs, whii;h I do not believe to be conformable to 
the Soman law: for the offence provided against by these 
edicts does not, if we will be candid, amount to the crime of 
treason, but is a particular species of offence, to which one is 
instigated by cupidity and the love of gain rather than by a 
treasonable iittent. 

But although trading with the enemy be not specially pro* 
hibited, yet it is forbidden by the mere operation of the law 
of. war. Declarations of war themselves sufficiently shew it; 
for they enjoin on every subject to attack the subjects of. the 
other prince, seize on their goods, and do them all the harm in 
theirpower. The utility, however, of merchants, and the mutual 
wants of nations, have almost got the better of the law of 
war as to commerce. Hepce it is alternately permitted and 
forbidden in time of vrar, as princes think it most for. the 
interest of their subjecu. A commercial nation is anxious to 
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trsfde, and accommodates the laws of war to the greater or 
lesser want that it may be in of the merchandizes of others. 
Thus sometimes a mutual commerce is permitted generally^ 
sometimes as to certain merchandizes only, while others' are 
prohibited, and sometimes it is prohibited altogether, ^ut in 
whatever manner it may be permitted, whether generally or 
specially, it is always, in my opinion, so far a suspension of 
the laws of war. And in this manner, there is partly war -and 
partly peace betwjeen the subjects of both princes.* The herring 
fishery was permitted on both sides by the edicts of the French 
and Dutch of the yea!" 1536, and fprmerly by the «dict of the 
latter of the 22d of December 1552. To which is to be added, 
what was done daring the whole of the Spanish^ Portuguese 
and English war, in the years 1653, 1665 and 1672, and also 
during the French vrar in the years 1672, 1689 and 1702, 
for it would be too long to commemorate Wt^fy thing. 

It is a question whether our friends are to be considered as 
enemies, when they live among the latter, say in a town which 
they occupy. Pet^inus Bellus^ de Re Mtlht. paif 2. tit. 11. n. 
5., thinks that they are not. Zouch^ de Jure Fee. part 2. § 8. Q, 
4., gives no opinion. For my part ( think that they must also 
be considered as enemies, certainly as to the goods which they 
have within the hostile territory, and therefore those goods 
may properly be taken, by us by the law of war, if they have 
been before taken by our enemies. We' may lawfully take all 
that belongs to the enen^, and those goods are a part of the 
enemy's dominion, which as they may be useful to them, may 
be hurtful to us. But if«the goods of friends are within our 
territory, although their owners may be within that of the 
enemy, being detained there as prisoners by the law of war, 
I would then speak differently; because it is true that these are * 
not the enemy's goods, nor can they be at all useful to him* 
Again, as we sire to do to our enemies all the harm that we can^ 

• How is it, when, as in the present European waf , the beUigeTents trade 
with each other, and prohibit neutrals from trading with their respective 
enemies? According to our author's opinion, it seums tliat such l>eliigerenta 
are ^ofar at peace with on^ another, and at war with the neutral nation^. 71 

to ■ 
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why shall we not take firom them goods which they themselves 
have occupied by the law of war, and which they make use of as 
of their own? I know upon what principle others are of a different 
opinion.''^ They s^y that our friends, although they are among 
our enemies, yet are not hostilely inclined against Us; for if 
they are there, it is not from their choice, and.the quo animo 
dhly is to be considered* But the thing does not depend only 
oa the quo animo; for, even among the subjects of our 
enemy, there are some, however few they may be, who are not 
hostilely inclined against us; but the matter* depends upon the 
law, because those goods are with the efiemy, and because 
they are of use to them for our destruction. 

* Our autlior hcr« distinguishes between the goods of a friend which are 
within ourterritory, while the friendly owner is a prisoner with the enemy, 
and those which havinjbbeen captured by the enemy, as well as the person 
of the owner, are retWm by us. The latter, he contends, are, though the 
former are not, liable to confiscation. T 
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CHAPTER IV. 



Of the Capture of movable property^ and particularly of Ships* 

T TC TE have in the former chapters treated of the persons of 
^ ^ eneniies, we §hall now speak of their goods and actions. 
It is evident that the enemy's property, whether movable or 
immovable, may be lawfully taken. To whose benefit the* cap- 
ture enures, whether to the private captors or to the state, I 
shall not now examine, as I am to consider this subject in the 
^Oth chapter. But I shall at present attend to another ques- 
tion^ which is not less important and which occur; every day. 
From what time is property changed by capture? I shall not 
distinguish here between th^ different species of»personal pro- 
perty; whether a man be taken, or a ship, or merchandize, or 
furniture, or any thing else which may be properly the object 
of capture. By the Rornari law, as Grotius very properly ob- 
serves, the things taken are said to become the property of 
the captors, when they are carried intra prcestdia^^ for which 
doctrine there is no other reason, but that now every hope 

•of pursuing and recovering the thing taken is at an end. 
** Whence," says the same author,! " it. seems ta follow,' 
that ships and other things' taken on the high se||^ar& con- 
sidered as effectually captured, when they have HRi carried 

. into a port or. harbour, or in a place where the whole fleet 
is, for now their. recovery begins to be despaired of. But,*' 

. he adds, ^^ by the modem law introduced ynsioii^ European 
nations, such, things, in order to be considered as captured^ 
must have been -twenty-four hours in the power of the enemy.'' 
Which doctrine he applies In his notes to those things which 



• Grot, De J. B. ac P. 1. 3. c. 6. J>3. n. 1. f tbld. n. % 
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are taken upon land. Zouch has statQ4 Grotius*s doctrine very 
fairly,* and Locceniusi has done the same. What Grotius 
says of the doctrine of twenty-four hours, that it is now 
. observed among all nations, without any distinction, whedier 
a capture.d ship has been carried or not into a port of the cap*, 
tors, the attorney-general in the court of admiralty of Amater^ 
daniy has formerFy answered,:}: and others are of the same 
opinion. 

But I never have been able to find that this custom was ob- 
served. I have found, indeed, tl;iat the military judges deci- 
ded thus on the 24th of December 1624,$ and also at another 
time, but of what weight is the decision of men, mostly ig» 
norant of law, who either have not been guided by any 
authority or perhaps have been seduced by that of Grotius. 
What I shall say in this and the next chapter will abundantly 
prove that this custom is repugnant to the laws and manners 
of the United Provinces, I know, that in the year 1631, the 
ambassador of the states-general in England^^ requested the 
states-general to sanction by their authority that principle of 
jurisprudence, which vests the property in a prize after twen- 
ty-four hours' just possession; but I do not find that the states 
ever did so. It is indeed contrary to all reason; for if you con- 
sider the thing by the mere light of common law, the true 
reason of a change of property consists in a real, possession. 
But a real possession is that which may be safely retained. 
Then what signify the twenty-four hours, if there may be a* 
real possession within that time, and if on the contrary a pos- 
session v^k even continue longer and not be resd? Certainly it 
has been impossible to lay down a general rule upon this sub- 
ject, pn account of the great variety of cases that may happen;*^ 
but every case is to be considered by itself, and from every case 
it will result, that the property of the thing taken will not vest in * 
the captor, unless he is able to keep and defend it. Things 
taken in war, says the digest, belong to him who has first taken 
possession of them. L. 1 .$ 1 .^. deAcquir, vetAmitU rer. Possess. 

• De Jure Fee. part 2. § 8. Q; 1. f Oe Jure Marit. I. 2.^c. 4. n. 4 

+ Consil. Belg. vol. 2.^Cons. 66. $ Consil. Holland, vol. 2. Cons. 151.—— 

iJ Aitz.l. 11, ' 
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And he is not considered as having the possession of a thing, 
who is not able to retain it. L. 22.^ Eod* Such is the opinion 
of the most eminent jurists, which is dictated by the law of 
nations itself. When, however, we have such a possession thit 
we may or may not retain the tfiing taken, the variety of 
cases is such, as I have said, that it is not possible to give any 
definition. We may, however, be considered as living a 
firm possession, when we have carried the thing takien intra 
prcBsidta^ to use, the language of the Roman law. By prasidiay 
we understand castles, ports, towns and fleets; for in iany one 
of these the thing taken may be considered as safe, and in a 
situation to be defended. 

But how can the twenty *four hours be sufficient, if it is not 
even safficient, in order to change the property, that the cap- 
tured thing should have been carried intra prcesidia? For 
. such is the mistaken idea of some, nay, of those whose 
authority ^thefwiBe is of the greatest weight. They are 
of opinion, that captured ships do not become the property 
of the captors, unless they have been carried into one of his 
ports and condemned* there, and afterwards have freely navi* 
gated to a neutral port. .Of merchandiz€;s and other, things, 
which are within the same reason, they migHt have said the 
same thing, but I believe they were ashamed. I well know 
what the states-general decreed concerning captured vessels 
on the 27th of November 1666: " That if ships, taken by the 
enemy and carried into England^ and the kingdoms thereto 
belonging, and there condemned as prize, and purchased by 
neutrals, should be captured by Dutch ships on their way 
jrom the enemy's ports, either in ipso actu or afterwards, 
before arriving at their port of destination or at some other 
free port, such ships should then and therefore be declared 
gjood priz^, as was usual in ancient times, and agreeably to 
the 'disposition of the fourth point of the case Stated* of the 
26th oi June 1630, mutatis mutandis.'*^ I have quoted the 
precise words of the decree, that I may not be thought to re- 
late incredible things. You will wonder, indeed for my part I 

* See th^ ne;Kt pa|;e* 
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cextsdnly do wonder,what it can signify, whether the shipshape 
arrived or not into one of the ports of the purchaser, or into 
some other fiiendly port. This national or friendly port must 
dien give, I know not how, I know not what, to I know not 
whom^ It would not give a right of property to the enemy, 
who already had taken and sold the prize, nor to the purchaser, 
who hstfthus purchased our own property from one who was 
not the^ightful owner thereof. Then that certain port of the 
neutral purchaser or of his friend would actually be the thing 
that would take the property of the vessel from us. If recourse 
was to be had to a fiction, it would have been better to sup- 
pose that the vessel Became enemy's property by the enemy's 
capture, remained such until it was purged of that taint, and 
that it could not be so purged until it had entered the port 
of the neutral or of one of his friends, until which time it 
might be lawfuly retaken. But such a fiction would not have 
been legal, because by the act of purchase the ^hing belongs to 
the purchaser, nor is it material whether it was originally 
his, or whether it became his property by capture and condem- 
nation. • • 

But observe how improperly ancient custom is appealed to, 
and see that other decree of the states-general of the 26th of 
yune 1630, which is supposed to have given rise to that 
custom. That decree was made on a case stated by the ad- 
miralty of Amsterdam^ which contained several questions, to 
the fourth of which the. states answer thus: 

" On the fourth point th^ir high mightinesses declare, that 
ships taken by the enemy, carried into Flanders^ and pur^ 
chased by neutrals, but which shall be taken in the very act of 
coming out of the enemy's ports or on their way from them, 
before they have been into their own or in other free ports, 
shall be lawful prize, as has always been the custom in anciept 
times, by virtue of the right herein before alleged as to the 
first point; and likewise such vessels, which being so cap- 
tured and purchased, and having run out of the said Flemish 
ports into other ports under the dominion of the king of 
^aifi,'and coining from thence, shall be captured by Dutch 
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That this decree is very foreign to that cause appears from 
the case stated itself; and the states-general themselves, by 
referring to the first head of the decree,* sufficiently make 
known what was their reason for enacting it. The fact is, that 
for the sake of preventing commercial intercgurse, the states- 
general had blocked Qp the ports of Flanders with ships of 
war, so that all vessels, to whomsoever belonging, bound to 
those ports, or sailing from them^ were condemned by them 
as lawful prize; because by the law of nations and according 
to the principles of reason it is not lawful to carry any thing 
to a blockaded port, nor to take any thing away from it* 
Therefore the admiralty said, and the states-general decreed, 
that the same law applied to vessels which had been before 
taken from us and afterwards sold, because it was lawful to 
take even the ships of friends, when trading with blockaded 
ports; which is true so far, that is, if they are taken before 
their voyage is ended, and wbUe employed in the illicit 
trade, for the voyage is not considered as completed until 
the vessels have entered into their own or a friendly port* 

This and nothing else was what the states-general had in 
view by the said decree of the 26th of June 1630, and on 
these principles, that of the 27^ of November 1666 would have 
been very proper, if in that year the whole of England^ Scot- 
land and Ireland^ and all the British dominions in Asia^ 
Africa and America had been blockaded by the fleets of the 
states-general* It is indeed related, that in the year 1652 
they boasted of a similar thing with regard to the English^ 
having prohibited all trade with them tp all the world*f But 
upon what foundation they so boasted I do not now inquire* 
I content myself with observing, that the same states-general 
in 1663 denied to the Spaniards^ who, pretended to blockade 
the whole of Portugal^ that same' right which they had before 
arrogated to themselves against the English. These facts are 

"SO recorded in Aitzemd^s chronicle*^ 

• 

• That is to say, th^t Jirst point of ^e case stated, on which the states 
made their decree. What ihsit first point waa^.does not precisely appear, 
though it may be gathered from the context of our author's observations on 
the whole decree, T. 

i AiU. B. 33.-:— t A|tx. B. 43. 
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From thence it appears, that the said decree of the states- 
general of the 2rth of November 1666 cannot be defended. 
And indeed if we once' admit the principles of that decree, a 
number of monstrous consequences will necessarily follow: for 
as the poet says, 



tt 



Si ppava est regula prima, 
*' Omnia mendose fieri atqtle obstipa necesse est. 
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It will manifestly foRow, that all enemy's goods, without 
exception, will be placed in precisely the same predicament; 
for whatever enemies have by capture is as much their own 
as what they have by succession, purchase, or by any other 
title. Therefore the same is to be said, not only, ^s I 
observed before, of * merchandize and other things, which 
enemies Jiave taketi from us, but also of ships, and every 
thing else which they have otherwise than by taking it from 
us, and which our friends have purchased from thenl. If 
this be admitted, we must also admit that it is lawful for 
princes to interdict their enemies from the use of fire and 
water, and to forbid all the world from carrying on a com- 
mercial intercourse, with them, which hitherto has only been 
done so far as relates to those things which are called contra- 
band: for all things of that kind which our friends may pur- 
chase of our enemies, may lawfully be taken and confiscated, 
unless they have been carried into a neutral port. 

But it is unreasonable ■ to infer a general rule from a law 
which, against the principles of reason, has been established 
in a particular case, by which means a pretence will be given 
to every sovereign to commit injustice. On this and no other 
ground was founded the edict of Louis XIV. king of France^ 
of the 17th of September 1672, by which he ordered the cap- 
ture and confiscation of all .vessels, even purchased by his 
friends in the United Provinces and found coming from 
thence. In consequence of that edict, on the next day a certain 
vessel was condemned which had been taken coming from 
Hollandy where she had been built and purchased by Ham- 
burghers^ manned with a -fl^amiwrg^A crew, and was going to 
Hamburgh^ To that edict of the king of France^ the states- 
general, that they might not appear to do less h^m to their 
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friends, (for such things fall upon the heads of friends) 
replied by an edict in which they decreed " that all ships 
purchased by neutrals within the dominions of the king of 
France^ although manned with a neutral crew, which sailing 
for the first time from the enemy's ports, and not yet having 
Jbeen in the neutral port to which they were bound, 
should fall into the hands of Dutch cruizers, should be 
lawful prize." One would think that this edict was founded 
on the law of retaliation; but retaliation is only to be exercised 
on him who has committed the injury,' and not against a 
common friend. Therefore the edict of the states-general of 
the 29th oi November 1666 cannot be defended on the ground 
that the English had before acted with a greater degree of in- 
justice when their ambassador, on the 23d oi December 1664, 
gave notice to the Hanse- Towtis, who were in amity then both 
with England and the states-general, that all the ships which 
they should purchase in the territory of thd United Provinces 
should, without distinction of voyage, be considered as ene- 
mies.* He who has done no injury ought not in justice to 
suffer. 

Moreover, from those decrees of the states-generalof 1630 
and 1666, one might think that it appearskthat those things 
which our friends have purchased from our enemies cannot 
be taken from them, if they have once been carried into a 
neutral port, as they say that such things may be lawfully 
condemned, " before thetfhave been into their oivn or some other 
neutral port:^ but so miXch does not even sufficiently appear. 
The admiralty of Amsterdam had consulted the states- 
general upon this subject, but nothing was decided upon it; 
for the states simply answered by their letter of the 26th of 
June 1630, " As to ships taken by the enemy from the inha- 
bftants of this country, carried, into Flanders and there con- 
demned, V^hich without being takea should be carried into 
England^ France^ or other neutral countries, and should be 
captured by our ships on their ^way from thence on other free 

* Aitz. b. 44- 
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ToyageS) we ought to have some short time to consite'y 
whether or not they should be declared lawful prize, re- 
questing that in the mean time you will communicate tou8 
the sentences that have been given in similar cases, and the 
decisions that have taken place thereon in other countries." 
On this same question I find that the court of Holland was 
consulted in the following year, 1631; but I do not know what 
answer they gave. But although the Dutch lawyers, requested 
to give their opinions on the same point, on the 25th of 
January 1636, answered very properly and upon true legal 
principles, ^^ that our ships, taken by the enemy and purchased 
by neutrals, became by the very act of capture the property 
of the enemy, and therefore lawfully belonged to those who 
purchased from him,"^ there have nevertheless been since 
that time disputes upon that subject.^ But that this doubt 
of the states-general in the year 1630 may not hereafter 
occasion any prejudice, when similar cases shall arise, I 
must repeat what I have said above, that they had a special 
case before them, that the question was concerning the 
blockaded Flemish ports, which not being attended to, has 
involved the point in obscurity; but that from thence it would 
not be proper to aigue as to ports which were not blockaded, 
and to and from which a free ingress and egress was per- 
mitted. The decree of the 27th of November 1666 is sufficiendy 
iniquitous, let us not therefore add to it another injustice, 
which was not in fact such, because founded ^on a special 
case. 

But if the states-general had meant to say, that the pro- 
perty of a prize is not altered, unless it has been carried into 
the enemy's port, and has afterwards freely sailed from 
thence and arrived into the port of a friend, what ground or 
reason would there be for their edicts, by which, in caiie 
of recapture of our vessels taken by the enemy, they 
allow a part to the recaptor and a part to the original 
owner? If mere capture transfers the prpperty, what right 
remains to th^ former owner; if not, what right has the 

« 

* Ait»5. b. 21.; Id. b. 23. 
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recaptor to a catain part, when the former owner may reclaua 
itis property? I should think for my own part with many 
others, that no right remains in him, and so is the usage 
among all nations. These are things that can neither be 
reconciled with the decree of the 2Tth of November 1666, nor 
with law, nor with common sense* 
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CHAPTER V. 

Of the Recapture of movable Property • 

WHAT I have lightly touched upon at the end of the last 
chapter, I am now going to consider and discuss more at 
large. W,hereupon it is to be observed, that immovable pro- 
perty, when recaptured, returns to the former owners by post- 
liminy, but that movables which we now treat of do not so 
return. It is thus laid down by Labeo, in 1. 28. de Capt. tf 
Postlim. Revers: Si quid hello captum esty in prceda est, non 
pQstliminio redit. " If any thing be taken in war, it is a prize, 
and does not return by postliminy." As to ships, however, 
although they are considered as movables, he distinguishes, 
/. 2. pr.ff. eod.^ that such ships as may be of use in war return 
by postliminy, but others not. But this and other distinctions 
of the Roman law between movable things have become 
obsolete by the gradual change of manners, as Gr otitis jusdy 
observes.* Hence now movable gooda^ without any dis- 
tinction, are prize, without any right of postliminy. As a 
consequence from this it has been inferred that goods taken 
by the enemy, and afterwards recaptured, vest in the re- 
captors; because, as capture, in time of war, transfers the 
property, so recapture must of course transfer it in like 
manner. But we do not recapture for ourselves, except 
those things which have pleno jure becoiue enejmy's pro- 
perty; for if they have not, the former owner may still 
vindicate his right. As to the time when movable goods are 
considered pleno jure as having become the enemy's property, 
it depends on the circumstances which I have treated of in the 
preceding chapter, r ■ - • ^ 

Although the definition of this thing is very uncertain, so 
much, however, is most true, that movable goods carried 
intra prccsidia^ of the enemy, become clearly and fully his 

* De Jure Belli ac Pac. 1. 3. c. 9. J 15.— —f Within the places of safety. T 
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property, and consequently, if retaken, vest entirely in thtt 
recaptors* The same is to be said of ships, carried into the 
enemy's ports, and afterwards recaptured, so that, no property 
or right to them remains in the former owner, as I mentioned 
at the end of the preceding chapter. On these principles, 
the agreement which was made on the 22d of October 168% 
between the king of England and the states-general, then allies 
in war, that each other's ships when recaptured should be 
restored to the former owner, on payment of a certain 
salvage, has been construed to apply only to cases where the 
ships had not been carried into the ports of the enemy, for 
otherwise they are to be entirely the property of the recaptors. 
So far is sufficiently c]iear, but what is not equally so is 
what is to be understood by prasidia^ or ports? Is it the porta 
of those who have taken the ship, or of their allies? It may be 
said that it is enough if they are carried into the ports of the 
latter, provided they are their allies in the existing war, and 
equally with themselves the enemies of those whose vessels 
h%ve been taken. Prizes are equally safe in the ports of such an 
ally, as in those of the captor himself, and there is no hope of 
f etaking them, unless they should sail again out of that port. 
But when the French had taken two Hamburg ships, on the 
28th of December 1675, in which were the goods of Amsterdam 
merchants, and had had them fcmrteen days in their posses- 
sion, and afterwards carried them into the port of IIuU in 
Engldndj^ I find that the states-general entertained a different; 
opinion. The admiralty of Dunkirk^ before the return of 
the French^ had condemned the isaid ships and their cargoes, 
and the French had even sold a part of the goods at Hull; 
and as the ships, with the remainder of the goods, were on 
their way tp Dunkirk^ they were taken by the Zealandersy 
cairied into Zealand^ and there condemned. But the states- 
general, being applied to by the Amsterdam m^rch^nts^ did, on 
the 23d of October 1676, decree, that the recaptured%oalls 
should be restored to, their former owners, because they had 
not yet been carried into the ports of the enemy and there con- 

* Engl<M was at that time jii* alliance with France ag^ainst the United 
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demned and distributed. By the ports of the enemy, the states- 
general understood those of the captors, for they say " of the 
aforesaid enemy ^'*iiitTthy implying that it was not sufficient that 
the ships had been carried into another port, either of z. friend 
or of an ally in the war. It appears to me that the Zealanders 
had the /law, and the states-general hsiA power on their side.* 

Ships therefore become the property of the enemy, which 
have been taken by them, and carried into their ports. But 
what if they have not been yet carried thither, and should 
have remained some time in the port of a friend or ally, or 
navigated in company with the capturing ship? Certainly, 
if we consider the laws of our country, and the authority 
of publicists, it can hardly be said^ that the length of time 
that ships hav)p been captured, or the place intonvhich they ' 
have been carried, though eVer so safe, can transfer the pro- 
perty, unless they have been carried into port. Hence jurists 
simply sayi that every thing which is retaken before it is car- 
ried into the enemy's ports, is entitled to postliminy^ although 
it may have been taken for several months, and although *\t 
may have remained in the ports of a common friend, and that 
it does not vest in the enemy, unless he has carried it into his 

* From this, and 'what our author says afterwards, page 41, it seems that 
he was of opinion tl^t a belligerent might lawfully condemn enemy's pro- 
peity, while lying under capture in k neutral port. Such appears also to have 
been the opinion of that able civilian sir WiUiam Scott, (while advocate- 
general) an^of the whole court oi kin^s bench in England, in 1789. {Smart v. 
Wolff, 3 Term Hep, 329.) But political considerations have since induced- 
that learned judge to msdntain the opposite doqtrine, contrary to the ancient, . 
nay, inveterate practice of his own country, which probably, however, 
continues the same, the superior court not having appeared disposed to . 
controvert the established principle and to adopt the new rule which was 
pointed out to them. (The Ifersteldei, 1 Robimon^e Reports, 100.; the J^ndrick 
and Maria, 5 Rob. 35. 6 Rob. 138. Amer, edit,) The supreme court of jthc 
United States have sanctioned what appears to be the opinion of our author 
Q^fl|^atooint, by tlieir decisions in the cases of Rose y. IRmely and Hudson v. 
Ouestier, 4 Cranch^s Reports, 241. 293. These decisions are confonnable to * 
the universal practice of Europe for more than oms hundred years, which is, 
indeed, sufficiently justifiable, on principlefs of' convemence to neutrals as 
well as to belligerents. .See Lampredi, del commercio de* popeli neutrali in 
tempo di guerra, pSiVt 1. § 14. ♦ * T. 
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own ports. The wordpostlimmy is very improperly used here, 
because those who know what postliminy is, know also, that 
it does not take place except in regard to those things which 
had before become the property of the enemy. They should 
have said, that before prizes were carried into port, they did 
not become the property of the enemy, but remained the pro- 
perty of the former owner, and' that therefore when recap- 
tured they returned to him, and did not go to the recaptor. 

It will not be unprofitable to consider what laws have been 
made on this subject in this country, taking them in their chro- 
nological order. There are some who think from the edict of 
the states of Holland, of the 4th of March 1600, that there 
existed a right in favour of former owners to claim their cap- 
tured property, whereiPcr they might find it, even though it 
had been carried into the enemy's ports. This is correct as 
far as the edict goes, but it speaks only of those vessels, which 
the states of Holland considered as having been condemned 
in violation of the laws of war, as I have said before; (c. 2.) 
therefore the edict does npt apply teethe present question. If 
the ships have been lawfully taken, carried into port and 
condemned, every claim must cease; and if they sail after* 
wards, there remains nothing but a right to recapture, and 
whoever retakes them will be their full and complete owner. 
But it is important to know, before the carrying of the ship 
into port and her subsequent condemnation, what right be- 
longs to the former owner, and what to the recaptorf If we 
know what belongs to the one, we know at the same time that 
the remainder belongs to the other. 

The oldest law that I know of on this subject, is the 
edict of the states^^general of the 4th of July 1625, by 
which it is enacted, that if a vessel * be retaken within 
twenty-four hours, one eighth goes to the private recaptors; 
if within forty-eight hours, one fifth; if afterwards, one 
third. This law the same states-general on the 22d of July 
1625, applied to ships of war, recapturing private vessels. 
There followed afterwards another law also enacted bv the 
states*general, of the 11th oi March 1632,, by which, without 
any distinction of time, private receptors were entitled to two 
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thirds of their recapture. But afterwards, on the 1st of 
September 1643, the state9-general altered this disposition, 
for by the fifty-eighth section of their edict of that date, if 
a ship be recovered within twenty-four hours, the recaptor is 
to have one eighth; if within forty* eight hours, one fifth, and 
if afterwards, one third, as in former edicts, which, I think, 
were made on the 4th and 22d of July 1625. Afterwards 
they returned to two thirds, without any distinction of time 
with regard to privateers, agreeably to the edict of the year 
1632. The 16th section of the edict of the states-general of 
the 8th oi February 1645, gave two thirds to the recaptors, and 
added that the value of the vessel and cargo should be amicably 
estimated between the owner and the recaptor, otherwise that 
the* admiralty should decree on the antount of salvage. They 
again changed their minds pn the 19th of April 1659, for 
by a decree of that date, they gave to the recaptors, whether 
of public or private ships, but one ninth part of the vessel 
and cargo retaken, thus again abolishing every distinction of 
time. This decree, how^yirer, was never published, but I have 
found it among the acts of the states-general, and it is men*- 
tioned somewhere else. At last, the states-general, saving, as 
they say, the ancient laws as to ships of war (what ancient 
laws they meant I cannot say, as they hdve so varied) did on 
the 13th of April 1677, decree as to private recaptors as fol- 
lows, to wit: that they should have by way of salvage, one 
fifth of the ship and goods retaken, if the same had not yet 
been forty -eight hours in the possession of the enemy; if forty- 
eight hours and less than ninety-six hours, then one third; if 
more than ninety-six. hours, one half. - 

The king of England and the states'^general were pleased 
to establish between them the same distinction and division of 
time, and the same rates of salvage, by the treaty above men- 
tioned of the 22d of October 1689, in case a privateer of 
one nation should retake the ships or goods of a subject of the 
other party, but if the recapture should be made by a ship of 
war, the recaptor was to have only bne eighth, without any 
distinction of time. 
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Now^whyso much variety?, why these distinctions of time and 
those greater and lesser shares in proportion thereof? Whence 
again, if the distinction of time must be had, so much diversity 
in the proportion of the salvage? Why also, rejecting all dis- 
tinction of time, is now so large a proportion as two thirds 
and now so small a one as one ninth allowed to the recaptor? 
Certainly it is difficult to give a reason for things thjat have 
been established without any reason, and here, if any where, 
it will be proper to refer to the law non omnww*— the reader 
knows the rest* The public tranquillity of nations however, and 
the repose of our own subjects, require that something certain 
should be established upon rational principles. The whole de- 
pends upon this question: when do we consider that captured • 
ships and goods vest absolutely in the enemy? The law indeed 
ha» decided that they so vest by a true and complete occupa- 
tion. But the variety of cases and circumstances does not al* 
ways permit us to know, whether there is actually a firm pos- 
session, that is to say, such a one as the captor may retain and 
defend. What the enemy has taken on the high seas, at a 
great distance from his territory, he may lose, and often 
loses by recapture. If he carries what he has taken into his own 
ports and territory, no one can doubt that it has then become 
his absolute property* I would say the same if he had carried 
it into the port of a neutral or of an ally, but if this ^ as I said 
above, cannot be admittedy\ I must grant, that whatever is taken 
at sea, is to be carried into the captor's own port or fleet, and 
that it cannot be until then considered.as fully his. 

What then, if it be recaptured before that tim^? Then the 
former owner will have a right to claim his property, as the 
property has neither vested in the captor nor in the recaptor; 
I say th^ former owner, because there has been an inter me«- 
diate possession of some kind* But shall the owner claim his 
property from the recaptor, without paying him any salvage or 
reward for the recapture? without any remuneration for his 

* If on omnium, qua et majorilnu constUuta sunt, ratio reddi potest, A reason 
cannot be given for every law which our ancestors have established. Dif, 
1, 1. tit. 3. 1. 20. , T. 

f SQe note, p. 38. 
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labour and expense in and about the said recapture? this, 
equity, the supreme law of nations, will not permit. It requires 
that a salvage, premium, reward, something, in short, by what- 
soever name it may be called, should be given. The recaptor 
has saved the ship and goods, which otherwise wquld have 
been lost to the owner, and why should he have exposed 
himself to danger witho\it any hope of reward? why should he 
have fought for the property of another as if it were his own? 
why should he have employed his arms and his men to no 
purpose whatever? He has beneficially managed the business 
of the owner, and he is entitled for his labour and expenses to * 
the action negotiorum gestorum.* I do not know of any other 
action in. the Roman layr proper for the recaptor; if the thing 
Is to be decided by the rules of the ^^man jurisprudence, for 
this action is the only proper one when a reward is sued for, 
either for work and labour done or for money laid out. But 
upon what law or principle it has been thought proper to give 
to the recaptor a part of the thing retaken, I do not myself 
understand; much less do I understand how that proportion 
can be greater or less according to the quantity of time that 
the thing taken has been in the hands of the eneftiy. What 
have 24, 48 or 96 hours to do here? The greater or lesser 
duration of the enemy's possession, when the thing taken has 
not been carried into a place of safety, cannot, in my opinion, 
give a greater or a less right.f 

Wherefore, if the subject is to be considered according to the 
rules of reason, every distinction of time is to be abolished, and 
in lieu thereof is to be the proportioned value of the recaptor's . 
labour and expenses, taking into consideration the danger 
that he has been exposed to, and the value of the things 
saved. From all these considerations taketi together, impar« 
tial men are to settle and determine what reward he is enti- 
tled to. Nor should the allowance be dealt with a sparing, but 

♦ This action in the civil law is analogous to our general assumpsit founded 
on an implied contract, for work and labour done and money laid out and 
expended. T. 

f See the case of the Santa Cruzt 1 Rob. 44. Philad. edit, in note. T. 






* 



> 



TREATISE ON THE LAW OF WAR. 43 

with a libers^l hand, in order to encourage the industry of rer 
captors. For, is it to be of no consequence whether the recapture 
has been made with great or little trouble or labour? whether 
the recaptor has fought bravely? whether he has expended a 
great deal? whether the things saved are of great or of little 
value? If it should be observed that the valuation of such things 
is so uncertain that it might occasion a great deal of litigation, 
I answer, that as the matter stands, there' will not be less con- 
troversy, and that there have often been great contestations 
about the value of a ship and goods, and what ought to be de- 
ducted from it,* before the true value thereof has been deter- 
mined. 

But afterwards, if you still chuse to give a part of the 
thing saved, give it; not, indeed, in proportion to the time that 
the prize has been in the possession of the enemy, but 
to the labour employed upon it, as is usual in other cases 
of salvage. Thus the Rhodtan law has allowed' a reward to 
those who have saved property from shipwreck, varying ac- 
cording to the degree of labour, as is said by Harmenopulus^ 
npd;g. 1. 2. tit. li. $ 18. agreeably to which I interpret the, 
reasonable salvage which Mary of Burgundy allowed to the 
salvors of shipwrecked prpperty, by her law made for Holland 
and Zealand^ on the 14th oi November 1476. A proportion of 
the thing saved from shipwreck was also allowed by the edict 
which Philip II. on the 15th of May 1574 issued in the name, 
of William of Orange^ which has been often since reenacted, 
and lately, on the. 2d of April 1676; but the salvor is allowed 
there a greater proportion than is therein expressed, if he has 
been at a greater labour and expense. I conceive that the 
states of Ilolland h2id a view to this, when on the 22d of jfuly 
1677, they decreed a reasonable salvage to those who should 
take up timbers floating down the rivers without any guard, 
and deliver them up to the company of ship-builders at Dor» 
drechu Those laws do not distinguish, how long the things 
shipwrecked, and the timbers found drifting may have been 

♦ In the United States, salvage is generally allowed on the ^0** value of 
the property saved. ^ T, 
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floating at the mercy of the sea, rivers and wind, as there is 
no reason for that distinction, but left it to the arbitration of 
impartial men, to- determine the amount of the reward for the 
labour and expenses. Nor do I think that any other nde 
should be followed, with respect to ships and goods retaken 
from the enemy. 

Indeed, in the book called // Consolato del Mare^ the point 
is determined exactly as I have said; for there the recaptor 
is ordered to restore the vessel and cargo to the former 
owner, saving however, a salvage, which, in order to be just, 
is to be liquidated in proportion to the labour and expense 
employed in and about the recapture,^ without making 
any distinction about the time that the vessel and cargo have 
been in the possession of the enemy. It is very properly 
added in the same book, that this restitution only takes place 
when the ship has not yet been carried into a place of 
safety, but that if it has been so carried, the property having 
thus clearly vested in the enemy, if the ship and goods are 
afterwards retaken, they belong entirely to the recaptor.f 
, Which agrees perfectly with the doctrine that I have con- 
tended for in this chapter. I wish that all the principles 
which are .contained in that farrago of nauucal laws were 
equally correct; but every thing that is thereJs not so sound. 

* Dando ^ quelii che a i detti nhnici tolta haverannoy veveraggio conne- 
niente, secondo iajatica che ne kaveranno havuta, e secondo il danno che ne 
haveranno sofferto. Giving to the recaptors a sufHcient beverage or drinJ^- 
money, in proportion to their labour and damage suffered. // Consol. c. 287. 
In the late French translation by M. Boucher y it is c, 290. J 1136. T. 

^Anzi debba essere tutta diloro. II ConsoL Ibid.— Fr. Transl. Ibid. § 1138. 71 
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CHAPTER VI. 

Of the Possession oflmmovabks taken in War. 

WE must now* consider, for the subject is worthy of it, 
how far extends the possession of immovables ac- 
quired in war, and the property arising out of such posses- 
sion* Grothis* simply says, that every kind of possession 
is not sufficient, but that it must be ^Jirm possesstony which he 
explains thus: ^^ as if a country is so provided with permanent 
fortifications, that the adverse party cannot enter it openly 
without first making himself master of them by force." 
What then if the fortified town is taken; shall the country 
be considered as taken also, and for how long? Grotius 
decides absolutely nothing about this, and yet he often 
proposes this question when he speaks .of the capture and 
occupation of places. An example will make the thing mdre 
clear. The French had taken Casal and Turin in Piedmont; a 
truce was afterwards made, during which it was agreed* that 
each party should keep what he h^d taken ba the principle of 
uti possidetis* A question wzs made about the territory and 
villages which owed services and duties to the cities which 

. were held by the French, 

There were lawyers who decided that question against the 
French^ on the ground that the law of nations requires 
actual possession, acquired by natural means, and that the 

^ part occupied does not draw along with it the part not oc- 
cupied. Therefore they were of opinion that the obligation of 
those inhabitants did not enure to the use of the French^ as 
the citizens themselves submitted to their dominion against 
their will, It is thus contended by Petrinus Bellus^j with 
whom I do not know whether Zouch agrees.^ But I think 
Belltis was mistaken; he was certainly so in the case of 

• De Jure B. ac P. L 3. c. 6. § 4.— f De re mlUtari, part 5. 1 3. n. 7,—. 
.^-t pc Jure Fee. part 2. $ 9. Q; 48. 
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a truce like the present, because the general word^ utiposside' 
tis embrace an implied as well as an actual possession. That 
implied possession consisted in the performing and receiving 
services and duties, which were usually rendered only to the 
master; but what actual possession is will be seen from what 
I am about to say. 

Reason, therefore, is to point out to us, what may be pro- 

' pcrly called a possession of immovables, taken in war, which 
is that the whole is occupied and possessed, if such has been 
the intention of the captor; and thus Paul defines it in 1. 3. § 1. 

ff, de Acquir. vel amitU ref. poss. That this is not a principle 
merely of civil law, but also of natural law, the thing itself, 
and custom which is an excellent teacher, abundantly demon- 
strate. Possession extends to every thing that is occupied, 
and what is occupied is placed within our power by the law 
of nature; but even that is considered as occupied, which 
is not touched pn all sides with our hands or feet, if the 
occupant so chuses, or the nature of the case requires it, as is 
the case with lands. On another principle it would not^be 
easy to say what is possessed or occupied, for if every thing is 
to be touched, it is not even sufficient to touch the surface of 
the land; it will be not only necessary to walk round, but to 
dig into every field. 

But although it be true, that a part being taken, the whole 
is taken, when the taking is made with that view or intent, 
yet it will not otherwise obtain, than if no other person pos- 
sesses another part of the thing in question. For if another 
possesses a part of the same whole, he would by the same 
reason possess the whole. This cannot be said with propriety, 
for as Paulus very truly says in Z). 1. 3. § 6. two persons can- 
not at the same time possess the. whole of the same thing, be- 
cause the ownership of one would exclude the ownership of 
the other. If then one is in possession of a thing, and another 
takes a part of it which the other does not corporally oc- 
cupy, he has taken nothing but what he has occupied by 
natural means, nor can the thing be possessed pro rata, 
in proportion to the parts which each actually occupies, 

' because the possession of the first occupant is paramount, and 
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cannot be excluded by another, which is only similar, each of 
them having the same force and effect as the other. And the 
latter occupant has done away what is called the legal 
possession of the-other in that part which he detains, for no 
other reason than because he possesses it by natural means; 
for the natural possession has taken away the legal one. It 
is the same thing that Celsus says in 1. 18. §4f.J\ Eod. " St 
cum magna vi ingressus tst exercituSj earn tantiim mod9 
partem quam tntraverit obtineU If an army has entered a 
territory with great force, it has possession only of that part of 
the country which it has entered upon." When he says, with 
great force^ he means that there was ,a resistance made, and 
that there were those who defended by force the possession of 
the first owners. An army, therefore, does not further occupy 
a country than it has compelled the opposite army to recede. 
Perhaps Paulas is to be thus understood, in i>. 1. 3. $ 1. when 
he says that a part being taken with intent to take the whole, 
the whole is occupied, byit to a certain extent only, usque ad 
terminum; which I take to mean, so far as to that part which 
another possesses, whether it be a neighbour on an adjoining 
land, or some other person on the very land which is contended 
for. 

Hence it is not difficult to discern what may be considered 
as properly occupied in an occupied , country. The ihetro- 
polits^n law of itself has nothing to do with this case, for 
it is a municipal law, which the sovereign may establish 
wherever he pleases. If so, it is easily underistood that if from 
the occupation of a strong place, dominion is exercised over 
the whole country, yet by that occupation, the victor is not 
considered in possession of those cities, walled towns and for- 
tresses which the sovereign still detains, but all th^e things are 
to be judged of by the fact itself of occupation and possession. 

According to this principle we say, that if a part of a CQpn* 
try be occupied,, the whole is considered as occupied, if the van- 
quished party has retained no other part of it; but if he has, then 
nothing is occupied, but what the victor has taken by force 
from the vanquished, and is actually in possession of. But in 
regard to several distinct countries under the dominion of t;he 
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same prince, it may be asked, whether the same distinction can 
apply^ which is used with regard to contiguous private estates? 
If Titius is the owner of three contiguous plantations, A^ B 
and C, and Gaius occupies part of the' plantation A^ he will 
be considered as occupying the whole of it, but not the planta- 
tions B and C. For when we possess an estate, our possession 
goes as far as its extent, or its boundaries, but no farther^yi/n- 
do enim possessor ad terminum quidem^ sed ad terminum dun- 
taxaty neque ultra posatdemus* JD. L 3. § X.ff.de Acquir* vel 
amitu rer. poss* He who has entered oh part of the plantation 
A^ is not supposed to have entered upon it with any other in« 
tent than to possess himself of the whole of that of which he 
has occupied a part, but he is not considered as having thought 
in the least of the manor B or the manor C. When we oc- 
cupy a part of a whole which is distinguished from all other 
things, that distinction marks the boundaries , of our posses- 
sion, whether it be a house, a piece of land, a store or ware- 
house, or any other thing which comes under the denomina- 
tion of immovable property* 

But in my opinion there is another principle as to immo- 
vables which are occupied by right of conquest. 

The intention of the conqueror is not merely to invade one 
district, but the whole of the hostile empire, and to make his 
own all the countries belonging to it. Nor is there here any 
boundaiy, but that part of the country which the vanquished 
still retains. If there is nothing that the conqueror cannot 
possess, if he pleases, what hinders him from proceeding 
on and actually possessing the whole? If no one district is re- 
tained by the vanquished, the occupation of a single one by^ 
the conqueror, nay, of the metropolis alone, will give him 
possession of the whole empire. Here we must acknowledge 
the truth of what the ambassador of the emperor Justinian 
^zidto Chosroes, king of Persia^ according to Menander Pro^ 
teetorj Hist. Byzant. torn* 1. p. 143. o y«p Miricfti *Hy«^aF<jcy, 
«■«( ifK ix*' ^^ vT«Cf Ct}»o(? Shall not he^ who is the master of hint 
tuho commands^ also be the master of what is subject to him? 
But if the conquered party still retains something, it will not 
be considered as a conquest of the whole of his dominions 
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that his metropolis has been taken and is occupied by force of 
arms* - * 

Those princes therefore have justly been laughed at, who 
because they had taken Rome or Constantinople arrogated to 
themselves the whole Roman empire, while other princes oc- 
cupied several large parts of it. Of this kind was the arro- 
gance of BelisariuSy as related to us by Procopius^ de Bello Van* 
daU 1. 2. c. 4.; for he, after Justinian had taken Carthage and 
her king Gelimer^ boasted publicly, that every thing belonged 
to him which Gelimer possessed in Sicily* Here he ivas alto- 
gether wrong, for the right which he had over Carthage and the 
person of her king, could not transfer to. him the possession of 
what was in Sicily. Sicily defended itself by its own force, 
and by taking the king, the whole of his dominions was not 
taken. Actual occupation is necessary, or a cession, if it be 
so agreed by the treaty of peace. 

Let us now see what the states-general have decreed upon 
this subject. When by the 3d section of the truce between the 
archduke of Austria and the states-general of the 9th of April 
1609, it was agreed that each should continue to possess what 
he was in possession of at the time of the truce,.and the arch* 
duke had posted up his edicts in the territory of /Tt^Cii, which 
he occupied, the states-general on the 20th of August 1609 
decreed, that that .territory belonged Jo them, because they 
possessed the town of Grave^ to which it was subject, and 
prohibited all others from exercising jurisdiction therein. 
When also the states-general had taken some fortresses in 
the Overmazej and the Spaniards had nevertheless prohibit- 
ed the inhabitants from submitting themselves to the juris- 
diction of the council of Brabant^ sitting at the Hague^ the- 
states, by way of retort, opposed that interdiction by their 
edict of the 8th oi March 1634. Again, when Boisleduc be- 
longed to the states-general, and the Spaniards .msLde great 
disturbances respecting the territory thereof, the states 
obviated them by various, edicts^ viz. of the 20th of jfo" 
nuary and 3d of August 1630, 13th of May 1631, 20th of 
June 1634, 2d of February and 2d of December 1636, and 
agsdn on the 24th of December 1642, in which edicts, of the 

to . . ., ' 
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8th of March 1634, and 2d of February 1636, is also recited 
the edict of the king of Spain of the 10th of July 1628, ia 
which that sovereign asserts, at great length, that the territory 
subject to a town follows the conquest of the town itself* 
The states availed themselves of the same principle, and 
very properly too, because those are considered as being 
in possession of a territory, who command there at their 
pleasure. But if there is in that territory a fortress not yet oc- 
cupied, so far as that fortress commands the territory, the pos- 
session and dominion of the occupier of the remaining part of 
the country does not take place. 

If the principles which I have contended for are correct, 
as indeed they appear to me, the council of Brabant^ which 
legislates at the Hague for those parts of Brabant which the 
states have taken by the right of war, has justly enacted by its 
edict of the 26th of October 1629, that the investiture of the 
fiefs situate in the territory of Boisieduc^ was to be asked of 
them, and not of the council of Brabant^ sitting at Brussels* 
And it also appears^ that the king of Spain had no right to 
issue, as he did, a contrary edict oh the 15th of November 1629^ 
as Aitzema relates in d^tail."^ For, by the capture of Boisle- 
duCy the whole adjacent territory belonged to the states- 
general, and therefore they were the lords of the fiefs, situated 
there; as the conquered vassal owes fealty and services to the 
conqueror, not to the conquered prince. 

There is still less doubt, that if a province be ceded, all its 
parts are ceded likewise.* On this subject there is extant an 
edict of the states-general, of the 22d of December 1610, con- 
cerning Twehtj a district of the province of Over TsseL 

• Aitz. b. 9. 
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' CHAPTER VII. 

Off he Confiscation of the Enemy^s Actions and Credits. 

TF there are treaties between princes about taking away 
-■■ their goods within a certain time in case war shall take 
place, several of which treaties I have above mentioned, c, 2.; 
it is true that they may remove their goods and effects as weH 
as their actions and credits. But if there are no such treaties, 
or if the goods and actions are not taken away within a limited 
time, it is asked, what is the law in that case? And. surely, such 
being the state of war, that enemies are on every legal principle 
proscribed and despoiled of every thing, it stands to reason 
that every thing belonging to the eneniy, which is found in the 
hostile country, changes its owner and belongs to the^*^.* It is 
besides customary in almost every declaration of war to pro- 
claim that the goods of enemies, as well those found among us, 
as those taken in war, shall be confiscated. 

There are also now extant on this subject separate acts of 
state, whether preceded or not by a declaration of war. The 
prince of Orange^ on the 25th of August 1572, inserted in 
the form of government which he then made for Holland^ 
^^ that the goods of all those who acted publicly as his ene- 
mies, should be immediately registered by the magistrate of 
the place where^ they were found, and their rents and profits 
should be taken for the benefit of the commonwealth." I 
understand this to apply to real estates, which it is usual to 
register, that the rents and profits in ume of war may go to 
the public. If we follow the strict law of war, even immo- 
vables may be sold, and their proceeds be lodged in the 
public treasury, as is done with movables^ but throughout 
almost all Europe^ immovables are only registered, that the 
treasury may receive during the war their rents and profits. 

• As we make ii^e of the words y?jcfl/, cotifiscatef confiscation, why should 
we not adopt in America the vfovdJUk, from the Latin ^«cu«, which is the 
root of all those deriyatives? '" T. 
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At the termination of the war, the immovables themselves are 
by treaty re*stored to their former owners. 

On the 2d of April 1599, the states-general again issued an 
edict with regard to all kinds of enemy's property, wherever ' 
found, which is in these words: " We declare lawful prize all 
persons and goods situate or being under the jurisdiction of 
the king of Spain^ wherever the same may, be taken." There 
exists also a letter from . the states-general to the court of 
Holland dated the 25th of November 1672, by which they are 
simply ordered to detain and confiscate the goods of those who 
reside among the enemies, on which there issued an edict 
of the court of Holland of the same day, declaring that the 
goods could not be restored to their owners after the date 
thereof. I an; not now inquiring whether this be agreeable to 
the treaty made in the year 1662, between the states-general 
and France, But as estates^ of inheritance are principally to 
be included under the denomination oCt^oods, {bond)* it 
is clear that an enemy cannot acquire such an estate situate 
in our country, even' though it came to him by succession 
or by will. Agreeably to this principle, when in the year 
1695, a person died intestate in Holland^ whose next of kin 
and heirs at law were in France^ I remember that the inhe- 
ritance was confiscated. 

As the edicts which I have recited speak in general terms, 
they are to be taken to apply to all kinds of goods, whether 
corporeal or incorporeal. Of incorporeal goods, however, such 
as actions and credits, I see that doubts exist, and that the 
states-general themselves have dottbted,f nay, and have some- 

* At the civil la'w the wonl bona includes every kind of propei;ty, real, 
personal and mixed,' but chiefly, as our author says, applies to real estates, 
chattels being generally dbtinguished by the words effects ^ movables^ .&c. 
The English civilians translate the word bona by goods^ which we employ 
here in th^e same sense, though very different from that of the common 
law. T. 

f Not only doubts have been entertained on this subject in the United 
States and Great Britain^ but the two governments by the treaty which wa« 
made between them in 1794 have expressly recognised the opposite prin- 
ciple. By the tenth article of that treaty, it is stipulated ** that neither the 
debts due from individuals of the one nation to individuals of the other, nor 
shares, nor moneys which they may have in the public funds or in the public 
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times acted in contradiction to the principle. When the king 
of France and the bishops of Cologne and Munster^ in the 
year 1673, confiscated even actions y^ and gave orders to call 
in what their subjects owed to the citizens of the United 
Provinces^ the states-general, by their edict of the 6th oijuly 
1673, reprobated it, and decreed that pa3mient could not be 
made but to the true creditor, and that they would not ratify 
such an exaction, whether made by force or by consent. But 
in fact it appears that by the common lawf actions may be 
confiscated, for the same reason that corporeal goods may. 
Actions and credits are by the law of nations not less under 
our dominion, than other goods; why, therefore, might we 
pursue these and not those by the law of war? and if there is 
no ground here for a rational distinction, reason alone supports 
the principled of the common law. But examples and authori* 
ties are not wanting in support of it. ~ 

It appears from Polybiusy Excerpt. LegaU c. 35. n. 4., 
that it was agreed between the Romaris and AntiochnSy that 
actions, as well as every thing else which had been confis- 
cated during the war, should be restored. Therefore it 
follows, that actions had been confiscated on both sides. 
That the kings of France and Spain also exercised this 
right towards each other, appears by the twenty-second 
article of the treaty of peace made between them, on the 
17th of September 1678, for by that article it is stipulated 
that 'credits which have been actually confiscated shall not 
be restored. And the king of jD^nmar^, having declared 
war against the Swedes^ did on the 9th of March 1676 issue 
an edict ordering that the goods of Swedes within the Da- 

or private banks, shall ever in any event of war or national diiferenccs be 
sequestered or confiscated, it beings unjust and impolitic that debts and 
engagements contracted and made by individuals, having confidence in each 
other and in their respective governments, should ever be destroyed or 
impaired by national authority on account of national diifisrences and dis- 
contents." * T, . 

* Here we again use the technical language of the civil law. The common 
law term is things, or choses in action, T. 

t The civil law and the law of nations are very frequently styled " the 
common law" {jus commune) by writers on the continent of Europe. They 
ate, in fact, in many respects, the common law of the civilized world. 7. 
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nish empire, and all the debts due to Swedes^ should be 
brought within six weeks into the public treasury, there to be 
confiscated, under a penalty of double the value and discre- 

4 

tionary punishment against those who should not obey. The 
king of Denmark had decreed something similar against the 
English in 1667, as' is related by Aitzema.* 

Nor does it appear that the Dutch have always been averse 
to that doctrine from the edict of the 18th of July 1536, 
from that of Philip II. against the French of the 27th of 
March 1556, and that of the states of Holland of the 29th 
of January 1591. There is also an edict which the prince 
of Orange and the court of Holland issued*^ on the 7th 
of December 1577, under the assumed name of Philip II, 
king of Spain^ by which they ordered the confiscation of all 
the movable and immovable property, and of all the actions 
and credits, not only of those who had gone over to Don John 
of Austria^ but of all their enemies. The states-general also, 
on the 4th of June 1584, declared those of Bruges and Vrye^ 
who had gone over to the Spaniards^ to be their enemies, and 
ordered all their goods, actions and credits, public as well as 
private, to be confiscated. And afterwards, when those of 
Venloo had also gone over to the Spaniards^ the earl of Lei" 
cestery by his edict of the 9th of July 1586, declared them 
guilty of the crime of high treason, and ordered all their 
goods, movable and immovable, and all their actions and 
credits, to be confiscated. Nor must it be believed that these 
things were decreed concerning %hose of Bruges^ Vrye^ and 
Venloo^ merely because they were not so much enemies as 
they were traitors, as they had previously bound themselves 
by the confederation of Utrecht; for I must observe, that the 
penalties of the edict of the 4th of June 1584 are expressly 
applied to all who hold themselves to be our adversaries^ in 
whatever manner it may A^,. precisely as in the abovemen- 
tioned edict of the 7^ of December tS77^ traitors and enemies ' 
are classed together, as to that particular purpose. 

Under this head are also to be noted the decrees of the states* 
general of the 2d, and of the states of Holland of the 29th of 

• Aitz. b. 47. 
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October 1 590, in both of which the following sentence is con- 
tained: " That those who come into these provinces out of the 
enemy's territory, although provided with proper passports, 
shall not be qualified to , bring any personal or real action, 
either in the petitory or in the possessory, but shall be dis- 
missed from court, iti order that hostility against the ene« 
mies, and the confiscation of their goods, rights and actions, 
may subsist in their fullest* extent.'' By these decrees they are 
not permitted to bring even personal actions, and the reason 
publicly given for it clearly shews that , they cannot do it, 
because not only the goods of enemies but their actions are 
liable to confiscation. And when once the 4ing of France had 
ordered the goods of Dutch subjects to be seized, the states 
oiHolland^ on the 26th oi April 1657, ordered the same thing 
with regard to the goods of French subjects, and prohibited 
any body from paying to them, on pain of being compelled 
to pay the amount a second time, for the indemnity of the 
Dutch subjects who had suffered^ by the seizure of their 
goods in France^ and of paying moreover half the amount of 
the d,ebt by way of punishment, and they ordered the goods 
and credits of Frenchmen to be brought under a penalty to 
certain officers appointed^ in each town for that purpose. 
Wherefore, if the subject of a prince who has confiscated the 
credits of his enemies, should pay to his government what he 
owed to the enemy, it has been very properly held that he is 
discharged. 

These things, however, do not take place when war is 
carried on with so much mildness th^t commerce is permitted 
on both sides: for there cannot be any commerce without 
contracts, contracts without actions, actions without courts 
of justice, nor courts of justice without parties to liti- 
gate before them. Who will sell and carry goods to an enemy 
without the hope of recovering the price of them? and what 
hope can there be of recoverinjg that price, if one cannot judi- 
cially compel payment from his enemy purchaser? Although, 
therefore, an enemy has no persona standi injudicio^* as it is 

* No ri^ht to be heard as plaintiff In cotirts of justice. T. 
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simply expressed in the decrees of the 2d and 29th of October 
1590, and although it has been thus held and adjudged in 
this country in various instances, yet the case of commerce 
is properly excepted, that is tp say, when there is a mutual 
liberty of trade; for if there is not, actions, though arising 
out of commerce, may justly be confiscated* But is the 
case of commerce to be so distinguished from all other cases,- 
that in this we grant, and in othefs we refuse to the enemy 
the persona standi in judicio? It has undoubtedly been so 
adjudged, and if the distinction is proper here;' it must also 
obtain as to the confiscation of actions. But if th^ enemy be 
once permitted to hring actions, it is ctifficult to distinguish 
from what causes they arise, nor have I been able to observe, 
that this distinction has ever been carried into practice. 

TMoreover, if you do not permit your enemy to bring 
actions, neither can you with justice suffer them to be brought 
against your enemy, if perchance he should tarry within your 
territory, and thus the decree of our supreme senate, of the 
ISth o( September 1590, confirming the sentence of the infe- 
rior judge and of the court of Holland is unjust, to wit, that 
an enemy, who had come with a safe conduct into this country, 
might be arrested and held to bail in a civil action. For it is 
manifestly unjust to hinder an enemy from bringing actions, 
(as he is plainly forbidden by the said decrees of the 2d and 
29th of October 1590,) and not to allow him the same privi- 
lege. Whatever right 'one arrogates to himself by the law of 
war, he must also allow to his enemy. 

* What I have said about the legality of confiscating actions, 
obtains only in ,case the prince has really made his subjects 
pay what they owed to the subjects of his enemies. If he has 
exacted it, they have lawfully paid, if not, when the peace 
takes pl^ce, the former right of the creditor revived, because 
the occupation which is had by war consists more in fact than 
in law. Therefore credits not exacted are in some manner 
suspended during the war, but at the peace they return to 
their former owners by a kind of postliminy. Upon this prin- 
ciple it has been agreed among almost all nations, that actions 
which have been confiscated during the war, and have been 
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called in by the aovereigq, are considered at die peace as lost, 
and are for ever extinct; but if they have not been exacted 
they revive and return to the real creditors. It was thus 
agreed by the fifth article of the treaty of peace between i^re^<?« 
rick III. king of Denmark and Charles 11. ]cirig of England^ 
of the dlst of July 1667, the thirty-seventh article of the 
treaty of peace between the kings of Spain and England^ of 
the 21st of Septefnber 1667, and the twenty-second article of 
the treaty of peace between the king9 ^i France and Spain o( 
the 17th of September 1678, which twenty-second article I 
have mentioned above in this chapter, in order to establish 
what is proved by the said 5th and 37th articles, that actions 
have not less than other goods of the enemy been confiscated 
in time of war, and have often been exacted.* 

Let it not, however, be supposed, that it is only true of 
actions that they are not condemned ipso jure; for other things 
also, belonging to the enemy, may be concealed and escape 
condemnation. So that it has been very properly held that 
those things which we had in the enemy's country before the 
war began, and which during the war have been concealed, 
and therefore not condemned, if they are afterwards retaken 
by our countrymen, do not become the* property of the re- 
captbrs, but return to the former owners. 

* Vattelf though he acknowledges the legality of confiscating in war the 
enemy's actions and credits, yet tells us that a more liberal practice has 
generally prevsdled in modem times. " Mais aujourd^hui, Vceoantage et la 
sdret^ du eommerce ont engage tout lea touverains de V Europe d se reldcher de 
cette ri^^ueur. But at this day, the advantage and security of commerce have 
induced all the tovereigns of Europe ijo relax from this severity." Van. Law of 
JVof.b. 3. c. 5. 4 77. . T 
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CHAPTER VIII. 

Of Hostilities ih a neutral Port or Territory. 

E only exercise the fights of war in our own territory, 
in the enemy's, or' in a territor}'^ which belongs to 
no one. If we take the enemy in our own territory, and he 
has come to it without a safe conduct, there is nothing 
that prohibits our treating him in a hostile manner. To enter 
the territory of an enemy, and there to make captures; is 
permitted by the law of war. The same may lawfully be done 
on the high seas, as being the territory of no one. But he who 
commits hostilities on the territory of a friend to both parties, 
makes war upon the sovereign who governs there, and who 
by his laws coerces every violence, by whomsoever it may be 
committed. Therefore the, Carthaginians^ though with a 
superior naval force, did not dare to attack the Romans in a 
port of the king oi Numidia^ as Grotius (after Uvy*) relates 
in 1. 3., De Jur. Bell, ac Pac. c. 4. § 8. n. 2., and Zouc% 
De jfur* Fee, part 2. § 9. Q. 7., transcribes it out of Grotius. 
Zouch there states some contrary arguments, but Grotius 
had already mentioned and refuted them. 

But as all the publicists (without any exception that I know 
of) prohibit the use of force in the dominions of another, it 
deserves to be considered, whether the usage of nations and 
the edicts of our princesf and states:^ are conformable to 
this opinion, and whether on this subject the right to pursue 
ought to be distinguished from the right to attack? To begin 
with the princes. Philip II. king of Spain^^ in the nautical laws 

* Liv 1. 28. c. ir. . , 

t The counts of Molland, who were the sovereigns of that province before 
the Dutch revolution. , T. • 

« 

t The states-general of the United Netherlands^ and the provincial states 
of Holland. T, 

§ Who was also count of Holland, and sovereign under different titles of 
th^ seventeen provinces of the AtfAer/am/r. T, 
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which he gave to the Belgians on the last day of October 1563, 
(tit. 1. § 27.) ordered, on pain of death, that no violence 
should be done on the sea, by reason of war or for' any other 
cause, on his subjects or allies, or on foreigner s^yNiiKm sight 
from land or from a port. He therefore understood the 
dominion of the continent to be ei^tended as far as the sight 
can reach from the shore, and there are authors who are of 
that opinion. But I have shewn this to be too vague, in 
the second chapter of my Dissertation de Dominio Marisy 
being of opinion that the dominion of land ends where 
the power of arms terminates. And that the states-general 
and the states of Holland were of the same opinion, I think I 
have sufficiently proved by the two decrees made concerning 
the salute at sea, quoted in the said chapter 2, and also in 
chapter 4.* 

Certainly it is by no means lawful to attack or take an . 
enemy in the port of a neutral who is in amity with both 
parties. If it be done, it is the duty of the neutral state to 
cause the thing taken to be restored, either at its own expense 
or at the expense of the injui^ party. That it should be done 
at the expense of the latter has been agreed by the twenty- 
second article of the treaty of peace between the common- 
wealth of England said the states-general of the 5th of April 
1654, the twenty-first article of the treaty of peace between 
the king of England and the states-general of the 14th of 
September 1662 and again by the 29th article of the treaty of 
peace between the same powers of the 31 st^f yuly 1667. The 
same is stipulated by the forty-eighth article of the commer- 
cial treaty between the king of France and the states-general 



f The states of Holland decreed on the 3d of yanuary 1671, that their 
ships of war should salute those of other sovereigns on their coasts within 
reach ot the cannon of batteries and forts, precisely in such manner as the 
government of the country should require, leaving it entirely to its discre- 
tion to return or hot the salute; adding, that every government is sovereign 
within its own jurisdiction^ and every foreigner is a subject there. Bynk. de 
Dcmt. Mar. c. 2. On^the 16th of May 1670 the same states decreed that the 
Danish fort of Croneborg situate, on the sBores of the sound in the Baltic sea, 
should be saluted in such maQner as the king of Denmark should require. 
Ibid, c, 4, T, 
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of the 2rth April 166^, but there is no mention made iherein 
of the expenses beiog to be borae by the injured party» Wj^idi 
appears to me to be very unjust, as it is the duty of the sove- 
reign of the territory to revenge the injury done to himself; for 
it is an injury done to him to violate a port which is equally 
open to all his friends. And what if he who committed the vio- 
lence goes away immediately? Is the individual, whose veasel, 
perhaps, has been taken, to make war at his own expense! 
Therefore the mention of the expense is propc(rly opiitted in 
the thirty-fifth article of the treaty of commerce which was 
made between the same powers on the 10th of Augtisi 1678, 
in the fortieth article of the treaty of commerce between the 
same of the 20th of September 1697, and again in the thirty- 
ninth article of the treaty of commerce between the same of 
the 11th of April 1713, for later treaties arc generally without 
any further examination copied from the former ones, as wc 
have seen just now to have been the case with the English. 
Those articles of treaties between France and the states- 
general only stipulate that the sovereign of the port, bay or 
river in which a prize shall be made from a friend, shall use 
his utmost endeavours that the captured property be £urly 
and justly restored. If it be the duty of the sovereign to use 
his utmost endeavours to effect that purpose, it follows that 
he must do it at his own expense, nay, by going to war, if 
other means are not sufficient. Such is the law which is ob- 
served among all nations, and there is no other reason for it 
than that it is not lawful to commit violence within the terri-' 
tory of another, and that ports, baySy^ and rivers, are also 
within the territory of the sovereign of the country. Thus the 
grand duke of Tuscany ^ in the year 1695, caused the French^ 

• In the year 1793 the British ship Grange was captured by the French 
frigate V Ambuscade, in the waters of tlie bay of i)e/aware, and brought 
into the port of Philadelphia^ to which she was bound. The Britiih minister 
demanded her restitution of the government of the United State*. In rain 
did the French minister, M. Ternant, allege that the bay of Deianare was 
an open sea, not subject to the exclusive jurisdiction of the Jmerican 
government. His arguments had fh effect, .and the Grange was rery pro* ' 
p^rly restored. , * , ' ' T, 
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who had taken near the port.o^ Leghorn a ship of the powecs 
allied against France^ who inrere'fr^ndd to Jthe grand duke, 
s^id carried her into ,that port, to restore her immediately; for, 
as I >ha\^e said, the sea which is ne^r to .the ports of a sovereign 
is a part of his .tei;ritory. These4>rinciplea may easily be ap* 
^ plied to the following c^ses: 

In the ye^ 1.639, while admiral ifonTrOmp was blockacUng in 
the Downs the fleet of the Spaniards^ who 'were in amity with 
England^ the states-generd, on the 21st aQd 30th of September 
1639, issujed decrees by which .they ordev^d hi^i *^ to destroy 
the Spanish jleet, without paying any regard to the harbours, 
' roads, or bays of jthe kingdoms where it might be 'founds 
even though the English should make isesistance,'' and the 
admiral immediately carried' that order in^ execution, and 
Was praised and approved for it by the states-general, as is* 
commemorated by Aitzema in various places.* 

This can hardly be defended, neither can the conduct of 
the English^ who, on the 12th of August 166;S, tpok some 
ships of onr East India company, in the port of Bergen, in 
Norwayyj not without great i^dt|;pation in the Danes, wi^ 
repelled the English with all their might. In order, however, 
that thJKase ofi^an Tromp may not be considered as too out- 
rageous, two thipg^ are to be attended to; the one, that the 
English, in the year 1627, had taken out of Holland a ship of 
the king of France, then at war with England, but in amity 
with the states-general;^ the other, that the «S]^a?itar</9 them- 
selves, in the year 1631, were charged with having committed 
hostilities against the ships of the states-general, in the ports 
of the king of Denmark, then a common friend to both, as I 
YtzAin Aitzema*^ Otherwise, if nothing' pan be charged that 
gives just causQ to exercise th^ right of retaliation,^ it is ma- 
nifestly unjust to attack an enemy iii the port ff a common 
friend. And thus the states-general d^apeed in die year 

♦ Aitz. 1. 19,^ ^t Ibid. 1. 45, 6^ 7. * Ibid. I. T. 9. 19. 20- — -§ Ibi^. 1. 11. 

if But see page 33, where oui^ author justly contends that iretaUation is 
only to be exercised directly a^nst the e^emy^ and never through the 
iojurjrofafriend. • 71 



62 



TREATISE ON THE LAW OF WAR. 



1623,* on a memorial of the EngUsh ambassador. The ships 
of the states-general had committed hostilities, against the 
ships of England^ in the river Elbe^ a neutral river.. Great 
complaints were made on this subject, not only by the Englishy 
but by the Hamburghers^ and various ambassa'dors of the 
Germanic empire.f As to the complaints of the English^ 
they could easily have been silenced, by reminding them of 
what had happened the preceding year at BergeUy in Norway^ 
but it was not so with the others, for this agression was 
solely founded on the right of retaliation. Nor can it be 
doubted that the French acted very unjustly, when in the year 
1693 they set fire to certain Dutch ships in the port of Lisbon^ 
at that time neutrsd, which the king of Portugal would not 
either permit to be fired at norto be taken away. This fact I 
assert from my own memory. 

It might be more doubted, whether it is lawful to pursue in 
the heat of battle an enemy met with on the high seas, into a 
neutral river, station, port or bay? The weight of argu- 
ment is in favour of permitting it, on taking certain precau- 
tions which I shall enumerate by and by. Such certainly was 
the opinion of the states-general in the year 1623,:|: wJ|tfi they 
answered to the English ambassador that it was not flRtrful to 
commit violence in a neutral port, " with this understanding, 
however, that it Was hoped his majesty would not take it 
amiss, if any Dunkirkers were met with on the high seas, that 
the}' might be pursued even along the king^'s coasts and into 
the king's ports.'* The same' opinion of the states-genergl 
appears expressed in thteir decree of the 10th of October 1652,$ 
but so, however, as is very properly added in it, that the 
' casdes of neutrals be spared, even though violence should be 
committed from them, and that the enemies also be spared, 
if they 8houl4 have already entered the neutral ports* Both of 
thes^ exceptions are right, for it is better to suffer within the 
dominions of another tHan to act, and if we act, we are to be 
very careful that the force used againstpUr enemy «hall pot 



• Aitz. 1. 3 ^t ^^^^ 1- 45, &, r. \ Ibid. Iv 3.-^—4 Altai. I 32. , 
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hurt our friend. If therefore two fleets fight in the open sea, 
I do not pretend that the conqueror may not justly pursue the 
conquered fleet, eyen though it should be driven to the. terri- 
tory of a neutral. But I approve the direction of the states- 
general in their decree of the 10th of October 1652, to abstain 
from violence in the port itself, because violence could not be 
done there without danger to the neutral. On this principle it 
is not lawful to begin an attack on the sea near the land, within 
shot of the cannon from the fortresses, but it is lawful to 
continue an attack already commenced, and pursue the 
enemy into a jurisdictional sea even close to the land, or into 
a river, bay or creek, provided we spare the fortresses, though 
they should assist the enemy, and provided there be no kind of 
danger to our friends. 

From facts which afterwards took plac^. the states-general 
appear to have approved even thus much; for when in the 
year 1654 z Dutch commander met an English vessel on the 
high seas and pursued her flying into the port of Leghorn^ 
where he took her at the moment she was coming to anchor, 
the grand duke of Tuscany complained of it to the states- 
general, but we read that he complained in vain.^ He, 
however, afterwards took satisfaction, by condemning the 
Dutch vessel that had made the pursuit and occasioned 
the capture of the English one.f Again, when the Ostenders 
had fired at a Dutch Mi^ which was pursuing ^an English 
vessel into the port of 0«/en^, the states-general:|; complained 
of it to the court of Spain as of an illegal: act, because the 
Dutch ship had not fired at the English vessel in the port of 
Ostend. But this reason is not good, except to aggravate the 
injury done to the Ostenders^ for it is not of any consequence 
what kind of hostility you commit on your enemy, but whe- 
ther you attack him in a hostile manner. Upon the whole, 
it appears that the states-general approved both the pursuits 
that I have mentioned, because the force was begun before, 
and was only continued. 



V 
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The law 18 the same at lakid as it is on tih^ sea; so that there 
as well as here we may justly pursue an enemy flying from a 
recent fight into the dominion of atic her;/ 1 think the states-^ 
general aeted in conformity with this opinion when they 
decreed, in 1653,* that the Lor^ain soldiers, who had ravaged 
the Dutch dominions, might be pursued even idto the domi* 
nions of the king of «S/tom; but this catinot be defended, uidess 
it is a fresh pursuit from a conflict or devastation imme- 
diately preceding. Otherwise, we may not any more make 
use of the territory than of the port ef a friend, to destroy 
our enemy. And the states-general very properly, at the 
request of the king of France^ who Was at peace with the king 
of Spairif forbade upon pain of death, that* any one should 
commit hostilities against the Spaniards, in the dominion^ of 
the king of France, j 

The Btates-general also justly cbniplained bC^t Spiariidrdij 
when in the year 1666, those of Murtster passed through their 
territory to commit depredations in the dominions of the 
states-general, and they demanded of Spain an indemnity 
for the damage which they had suffered from' them. This 
demand:^ might have been just, if the Spaniards had wil- 
lingly and knowingly permitted those of Munster to pass 
through their territory, in order to go and commit depreda** 
tions; but it does not any where appear that the case wias. so. 
If ihey kneii| it, it was their duty to prevent any hostility beings 
committed against their friehds frotn their territory. 

Therefore I do* not- approve of' the conduct of those of 
Wolffenbuttelii who, in the year 1700,- being, as is said, neutral, 
permitted the Saxons to commit depredations fro^ their terri*- 
tory on those of Luhtnbufg^ivcoA in like mieinner permitted the' 
allies of the Lunenburgers to kill iSae Saxons. At the utmost it 
is lawful, after a recent fight, topui-suethe flying ehdmy into 
another's dominion,' for the same reasionthat^^AiVfj^ II. king qf 
Spain, by the seventy-sbc^ section 6f his cnmihal edict of 1 S'TOy 
gave permission to pursue a criminal imkbedifttely atid^arg'faH^' 
delicto into a territory not our own. 3ut it is one thing to begin 

•Aitz.!.33. tAitz.1.2. — ^-J Aitz. 1. 4$: 
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a hostility, and another to pursue the forqe while the thing is 
yet warm. For it is not a new doctrine, that an act lawfully 
begun may be continued where it would not have been lawful 
to give it a beginning. In shorty it is not lawful to begin force 
within the territory of a neutral, but if begun out of that ter- 
ritory, it is lawful to continue it there in the heat of action, 
dumfervet opus. 

Thus it seems that this distinction may be made and con- 
tended for without absurdity. Yet I have never seen it 
mentioned, either in the writings of the publicists or among 
any of the European nations, the Dutch only excepted* 
Nevertheless, reason both persuades and commands it, and' 
4t is made use of *in other analogous cases. If we attend to it, 
we shall without difficulty decide on the following fact: A 
Spanish ship pursued by a French ship (the two nations being 
at war) fled into Torbay, was run aground there, and con- 
cesded her cordage, tackle, sails, &c. in the houses of the 
inhabitants. The French mariners went on shore and took 
those articles from the houses they were in, and carried thenv 
on board of their own ship. Now was it lawful for the French 
to attack the houses of the English^ and to take away the 
things that were protected there? It could not be done without 
injury to the English; therefore the king of Englan4 in the 
year 1668 very properly ordered every thing to be restored^ 
and recommended the prosecution of the niational injury to 
his ambassador in France^ as we are told by Aitzenuu* The 
same author relates! other complaints of the English for the 
violation of their ports by the French^ and informs us of the 
damages which they paid therefor^ but I shall not particu- 
larise those cases; the reader will judge of them by attending 
to the distinction which I have just now suggested, if he is 
as satisfied with it as I am. 

^ * 

* Aitz. 1. 48. t Ibid. 
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CHAPTER 1X4 

Of Neutrality. 

I CALL neutrals (non hostes*) those who take part with 
neither of the belligerent powers, and who are not bound 
to either by any alliance* If they are so bound, they are no 
longer neutrals, but allies. Grotius has called them middle men, 
(medii) 1. 3. De y. B. ac P. c. 9« Of these it is asked what is 
lawful for them to do or not to do between tvfo belligerent par- 
ties? Every thing, perhaps it will be said, that it was lawful for 
them to do or to omit doing when they were all at peace, for the 
state of war does not seem to extend farther than to those who 
are at war with each other* Does reason require, will you say, 
that the enemies of our friends should be considered as our 
own enemies? If not, why shall not our friends carry to their 
friends, though they be our enemies, those things which they 
were in the habit of carrying to them before? nay, arms, men, 
and eveiy thing else? It militates, indeed, against our own 
advantage, but we are not considering what is advantageous, 
but what is reasonable. The injury suffered is alone the cause 
of the war, and it is evident that thdt injury )ias no effect be- 
yond the person of him who has suffered it, except, that if he 
is a prince, it extends also to alt his subjects, but not to those 
who are pot subject to his dominion. Whence it must follow, 
that my friend's enemy is not my enemy, but that the friend- 
ship between us subsists precisely as it did before the war. 

• It is remarkable that there are no words in tl>e Latin language which 
precisely answer to the English expressions, neutral, neutrality f for neutrali*, 
neutralita*, which are used by some modern writers, are barbarisms,^ 
not to be met with in any classical author. These make use of the words 
xtmici, medii, pacati^ which are very inadequate to express what w^ under- 
hand by neutraU, and they have no substantive whatever (that we know of) 
for neutrality. We shall not here inquire into the cause of this deficiency. 
Such ah inquiry would carry us too far^ and does not comport ^ith th^ 
4ibject of this work' T, 
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We find that the counsellors of the states-general adopted 
this doctrine, when on the Sd oi March 1640 the states issued 
an edict on their report, declaring that agreeably to ancient 
custom and to the law of neutrality^ it was lawful for neutrals 
to fight for us or for our enemies as they might think proper. 
And when the Spaniards^ on the 30th oi March 1639, issued 
an edict declaring that if any of the people o( Liege had enlisted 
in the service of the states-general, they should return within 
one month, having first taken an oath that they would no 
more fight against Spain or the house of Austria^ otherwise, 
every pardon would be denied to them, a similar edict was 
made in retaliation on the 3d oi March 1640, in the name of 
the states-generd, o^ which I remember that it was to be in 
force as long as that of Spain^ which in the said edict of the 
3d of March 1640 was represented as an innovation, entirely 
devoid of reason, and stigmatized in these words: *^ an un* 
reasonable edicts — such novelty and unreasonableness — so long 
as the Spaniards shall continue in force their unreasonable 
edict ^^%iQ. Such also was the opinion of certain Z)u^cA citizens, . 
expressed in the states of Holland^ on the 26th of February 
1684, when they urged the sending of auxiliary troops to the 
Spaniards^ to be employed against the French^ which they 
said could be done without injury to the peace then subsisting 
with France^ salvd pace et amicitia cum Francis. 

But certainly this opinion is not to be approved, if we speak 
of those who are simply neutrals. It is their duty to be every 
way careful not to intermeddle at all with the war, and not 
to do more or less justice to one party than to the other. It 
is the same thing that we read in Livy^ b. 35. c. 48. Bello se 
non interponant^ let them not intermeddle with the war, that 
is to say, in causa belli, as to what relates to the war, let 
them not prefer one party to the other, and this is the only 
proper conduct for neutrals. I do not know whether what 
Grotius saysi De J* B» ac P* c* 7* ^ 3., will be satisfactory: 
^ The duty of those, say^ be, who abstain from the war. 
18 to do . nothing by which he who supports an unjust cause 
shall be made stronger, or whereby the motions of him 
* who carries on a just war may be impeded*" If I judge 
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lightly, a neutral has nothing at all to do with the justice or 
injustice o£ the war, it is not for him to sit as judge between 
his friends who are at war with each other, and to give or 
deny more or less to the one or to the other as he thinks that 
their cause is more or less just or unjust. If I am a neutral, I 
cannot be useful to one that I may hurt the other, alteri n<m 
possum prodesse^ ut alteri noceam. 

]3ut, will you say, may not I send to each of them whatever 
I may think proper? It is what friendship requires. If one 
power makes use of what I shall send him for the destruction of 
the other, what is that to me? But you must not adopt such 
an opinion: you must rather believe, that the enemies of our 
friends are to bje^ considered in two points of view; either as 
our friends; or as the enemies of our friends. If we consider 
them only as our friends, then it is proper to assist them 
with advice, soldiers, arms, and all that they may want to 
carry on the war. But inasmuch as they are the enemies of 
our friends, it is not lawful for us to do so, because we 
thus would prefer, in causa belli, one of them to the other; 
and this the equality of friendship, which is first to be attended 
to, forbids. It is more important to preserve friendship with 
both, than by favoring one of them in causa belli, thus tacitly 
to renounce the friendship of the other. 

And indeed, what I have just now said is not only con- 
formable to reason, but to the usage admitted by almost all 
nations. For although it be lawful for us to carry on trade 
with the enemies of our friends, usage has so ordered it, as I 
shall shew more at large in the next chapter, that we should 
not assist either of them with those things by which the war 
against our friends may be carried on. It is therefdre un- 
lawful to carry to either party those things which are neces- 
sary in war, such as cannon, arms, and what is most essen- 
tially useful, soldiers; nay, soldiers are positively excepted 
by the treaties of various nations, and sometimes also ma- 
terials for building ships, which might be used against our 
friends, have been excepted. Provisions likewise are often 



TREATISE ON THE LAW OF WAR. 69 

excepted, when the enemies are besieged by our friends, 
or are otherwise pressed by famine.* The law has very 
properly forbidden our supplying the enemy with any of 
those things; for it would be, as it were, making war 
against our friends. Therefore if we consider the bellige- 
rents merely as our friends, we may lawfully carry on trade 
with them, and carry to them any kind of merchandize, 
but if we consider ^hem as the enemies of our friends, 
those merchandizes must^ be excepted, by means of which 
they might injure those friends; and this reason is strcmger 
than the former, for in whatever manner we may assist one 
against the other, we do interfere in the war, which is not 
consistent with the duties of neutrality. From these reasons 
may be seen which had the most justice on its side, the 
edict of the Spaniards of the 30th of March 1639, or that of 
the states-general of the 3d of March 1640, of both of 'which 
I have spoken above. 

Thus I have shortly laid down what has appeared to me, to 
be the duty of those powers which are not bound by any alli- 
ance, but are in a state of perfect neutrality*! These I have 

* It was probably on the principle which this vague word otherwise seemU 
to indicate, that the British government issued their provinon order against 
France, or rather against neutrals, on the 8th of yune, and sigpied their 
convention with Russia, on the 25th of March 1793. If such is the strict law 
of nations, we must again repeat what we have said in a former note, that 
it is very nearly allied to barbarism, 7*. 

f There are two kinds of neutrality, which some writers distinguish by 
the words perfect and imperfect, and others by absolute and qualified. Absolute 
neutrality is when the neutral is bound to neither of the belligerents by a 
treaty, the execution of which may affect the other in caseof war, other- 
wise, his neutrality is no longer absolute, but qualified. Thus if a neutral it 
bound by treaty to admit the prizes of one party into his ports and not those 
of the other. At the beginning offtlk war of 1793 the United States were 
neutrals between France and Great Britain, and so our government declared 
tjiem to be by that proclamation which at the time excited so much sensa- 
tion; our neutrality, however, was not absolute; it was qualified by the trea- 
ties made with France in 1778, which, independent of thejnutual guaranties 
and eventual alliance, contained several articles that applied only to a time 
of war. Between a qualified neutrality and an alliance there are many shades, 
and it is often difficult to draw the line which separates the one from the 
other. Our author, however, seems here to confound them together, and to 
consider ei^ty qualified neutrality as an alliance, T, 
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simply called neutrals, in order to distinguish them from allies 
and confederates. If the doctrine which I have contended for 
be correct, I cannot agree to the principle which I have seen 
advanced by many writers upon public law, to wit, that I may 
and ought to support and assist that bne of my friends whose 
cause appears to me the best and the most just, not only by 
supplying him with militaVy stores, but by going openly to 
war for him, if the case require it. This is not correct, for it is 
never right to interfere with the business of others. When 
neither of my friends has entered into any engagement with 
me, why shall princes, who are independent, and masters of 
their own actions, stand or fall by my judgment? It does not 
belong to me to avenge the injuries of every sovereign; it 
is sufficient if I avenge my own, and those of my allies. If, 
however, the injury done to another is such, that I may fear 
for myself, and. there be no other hope left, but of being the 
last devoured, it may perhaps be admitted, that I ought to 
assist my oppressed friend; for it cannot be otherwise than 
impious to make war upon a friend, while he continues to be 
called such, and unless your friendship with him has been first 
dissolved. 

As to allies and confederates, the thing is quite different^ 
If two sovereigns with whom I am allied, are at war with 
other nations, I shall administer to both the succours which I 
am bound to give by treaty; but if they are at war with each 
other, shall I assist both, or only one of them, and which of 
them in preference? On this question the interpreters of the 
law are at variance with each other, not less so than nations 
themselves. Gentiiis^ De yureBelli^ 1. 3. c. 18. relates various 
opinions, and adds his own; GrotiuSy De Jure Bell, ac P. U 
2. c. 15. $ 13., and after him Z^t/cA, De Jure Fee. part 2; 
$ 4. Q. 28., lay down various oistinctions. Certainly auxiliary 
troops shall not be sent to each ally, even though they be due 
by treaty; for it would be n>ost absurd to send my soldiers to 
both, that they may fight against each other. Those who hire 
out their soldiers are often in that predicament, but this does 
not belong to the present disquisition. As to myself, I think 
that whether my allies are at war with a foreign nation, or 
with each other, the only thing to be distinguished, Is which 
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^f the two has the most just cause of going to wan If they 
are both engaged in a just war with foreigners, I shall render 
to both that aid which I am bound by treaty to give: if only 
one of them, I shall deny it to the other. If two of my allies 
are at war with each other, I shall perform the obligation of 
my treaty with respect to him who has the best cause, of 
which I shall be myself the judge, as you will hear by and by. 
And thus we may easily do without the opinions and distinc- 
tions of others. 

But what if I have promised succours to my ally and con- 
federate, and he is at war with my friend? I think that pro- 
mises are to be performed, and may be performed, because 
allies constitute, as it were, one society to be defended by mu- 
tual assistance. But here I must distinguish, whether my ally 
has received an injury, or has inflicted one; if he has received 
it, I shall perform my promise: if on the contrary he is the 
aggressor, I shall not perform it, because I am not bound to 
assist my ally in an unjust cause. But whether the cause be 
just or unjust, is to be determined by the judgment of the par^ 
ty bound.* 

I wish indeed, that what I have said of the justice and in- 
justice of a cause, was clearly and roundly expressed in trea- 
ties between nations; but those which I have seen simply ex- 
press, that the one ally shall furnish to the other, when 
attacked, so many naval or land forces, and no more is said. 
But when the treaties say when attacked^ there can be no 
other interpretation, but that succours are to be given to 
that ally, who is unjustly made war iipon; to him who is at- 
tacked by, not to him who attacks the enemy. However, 
I do not find that expression, when attacked^ sufficiently 
clear. For what if he who is attacked should have done aq 
injury to the other, and thus have afforded him a cause of 

* Our autiior seems here to be at varUnce with himself. S^e the prece- 
dinif page and page 66, where he says that ** a neutral has nothing at all 
to do with the justice or injustice of the war," bclH jwtitia nihil <i.uic- 
<^UAM pertinet ad communtm anUoum. Much less does it concern an ally, or 
one who is bound by the solemn engagements of a treaty. See on this subject 
the able reasoning of Lord Mimoke^bury, in his Discourte on the condutt ^tht 
gtmemnuna of Great Britain i» retfeet tf neutral ntftione. lond, edit. 1794, p. 

^ r. 
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war? shall I send succours to that unjust ally? No, I shall not. 
It should be said then, that to him who is unjustly' attacked^ 
succours should be sent, as likewise to him who has not 
afforded a cause of hostility, and whose fault or injury has 
not begun the war. Although, however, it be not openly ex- 
pressed, that exception is always tacitly understood in treaties, 
which Grotiua has proved, De Jure B. ac P. L 2. c. 15. $ 13. 
n. !•, and I do not know any who differ from him."*^ 

He who has promised succours, and he alone, as I have just 
now said, judges also of the justice of the cause, and whether the 
€asus foederis y as is commonly said, has taken place or not. For 
the contracting parties are not in the habit of submitting that 
to the decision of arbitrators; which indeed would be very 
right, as treaties might net then be made sport of, as they now 
are. Otherwise, who is there, who will not interpret treaties 
as he may think will suit best his own interest? who will not 
evade them by a false interpretation?! The ancient Greeks and 
SomanSj even in public matters, often left the justice or injus- 
tice of their cause to be determined by others, as is, proved by 
many examples quoted by Grotius^ 1. 2. c. 25. $ 4.; and it was 
right to do so. But this part of the law of nations is now dis- 
used, and hence hardly any thing now-a-days remains of trea- 
ties but an empty name. 

This is only applicable to treaties made before the break- 
ing out of the war, by which supplies have been promised; for" 
in my opinion, after the beginning of the war, succours cannot 
be properly promised or sent to eitjier friend, and he who will 
promise or send them to one, will violate hb neutrally with 
the other. 

As to those states which are tributary to us or under our 
protection, they constitute a kind of intermediate description 
•f states;^ for, from the very nature of protection, they are not 
considered as enemies, nor also as subjects, as they belong to 
another prince. They may therefore assist their sovereign^ 
though he is our enemy, but not with arms and men, wherewith 

* See, however, the notes in the preceding page and page 75. T. 

f Does not this militate against oiir author's doctrine in the preceding 
^uragraph? See notes, pi 71. 75. T. 
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he may make war upon us. Therefore the counsellors of the 
states-general, on the 1/th oi March 1641, and afterwards on 
the 18th of July 1746, very properly decreed, that those of 
the X^xt\tfyt\t^oi Luxemburg and Namury who were under the 
protection af the states, and generally, on the 14th oi August 
1645, that no neutral under our protection should fight for the 
kingof tSj^ain, even though he had fought for him before, and 
that no one, who had quitted the service should be recalled 
into it* The same counsellors, on the 23d oi February 1636, 
issued an edict, that none of those who were urider our 
protection should assist the enemy's camps with hot-ses, 
wagons, or ships: and very properly, because, by acting thus, 
Aey would have afforded assistance to the enemy. The law 
is different, as to those things which are carried to an enemy, 
fer other purpose^ than for war; and therefore the states- 
general, although they had before generally prohibited the ex* 
portation of com, decreed however, on the 23d of May 1631, 
that those who were under our protection might carry their 
com to the Spaniards or to the United Dutch^ as they might 
think proper. For a neutral may lawfully carry com to ail 
enemy, except in case of a siege or famine. 

The states-general, by the third section of their vcdict of the 
26th of September y 1590, prohibited the treating of neutrals, 
dieir vessels and goods, in a hostile mannisr, even though 
found in the enemy's territory, provided they were bound td 
tibe United Provinces^ or thence to other places. Yet there are 
those who have written, as if the states-general on the 15th of 
December 167^, had decreed by a general law, that even neo* 
tral vessels, when coming from enemy's ports might be law** 
luUy condemned. But no credit is«to be given to those 
wretched scribbler^s for die fact is that the edict of the 
1 5th of December 1673, was a special one^ and made merely 
hy way of retaliation for the condemnation of the Hamburg 
ship, as I bare before shewn in chapter ff. 
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CHAPTER X. 

*0f Contraband* 

IT was fonnerly a capital crime at Rome to sell arms to 
the barbarians;* tha:t is to say, it was capital in the subjects 
of the empire, for whom alone the Romans made laws* 
And it is now certainly so in every country, for a subject 
to carry arms to an enemy. Nay, by the first section of 
the edict of the states-general against England^ of die 
5th of December 1652, not only every subject, but a fo- 
reigner who should carry any kind of merchandize to tiie 
Englishy is to be considered as an enemy. Which by the se*- 
cond section of the edict of the states-general against the Por* 
tugtiesej of the 31st o( December 1657, is justly restricted to 
contraband goods. By the ist section of the edict of the 
states-general of the 14th of August 1672, and 11th oi April 
1673, against the English ^nd French^ and the 1st section of 
Ae edict of the 19th of March 1665, against the Engiishyhc 
is punished as an enemy to the state, who carries to the hostile 
nation any warlike ammunition, provisions, materials for the 
building of ships, or any other prohibited merchandize. It 
is the same with a foreigner who carries those goods to the 
enemy from this country. 

But the states-general as well as every other prince may 
make what laws they please with respect to their subjects; 
not so with respect to foreigners. Hence i( is prpperly asked 
what is lawful for us by the law of nations to carry to, the 
enemies of our friends, or, what is the same thing, what may 
our friends lawfully carry to our enemies? Whatever is 'not 
lawful to be carried, if the friend take it, he may lawfully con- 

• 

* Cod> quae res export non deb. 1. 2. 
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Sscate, and by that confiscation alone, the whole penalty of 
the law is satisfied. Grothia^ de Jure B. ac P. L 3. c. U 
$ 5. n. 1, 2, 3., being engaged in the consideration of this sub- 
ject, distinguishes between those things that are useful for 
the purposes of war, those which are not so, and those which 
may be used indiscriminately in war and in peace. The 
first he prohibits neutrals from carrying to our enemies, the 
second he permits, the third he sometimes prohibits, and- 
sometimes'permits. If we adoptxhe principles which we have 
contended for in the preceding chapter, we cannot be much 
at a loss with regard to the first and second class of arti- 
cles. As to the third class, Grotius distinguishes, and permits 
the intercepting of things of promiscuous use, but in case of 
necessity only, when otherwise we cannot protect our own, and 
then under the obligs^tion of restitution. I shall only ask here 
who is to be the judge of that necessity, for it is very easy to 
allege it as a pretext.' Shall it be I, who have taken the arti« 
cles? Such, 1 think, is his opinion. But all laws prohibit my 
Bitting as judge in my own cause, unless so far as custom, the 
prince *bf tyrants, admits, when treaties between sovereigns 
are to be interpreted. Nor have I been able to observe, that 
this distinction of Grotius is supported by the usage of na- 
tions; it rather confirms what he afterwards says, that it is not 
lawful to carry to be!iieged places, things of promiscuous use, 
because it would be assisting one party to the destruction of 
the other, as will be more fully explained in the ncKt chap- 
ter. As to what he adds, in* conclusion, that a distinction Is 
to be made between the justice and injustice of the war, I 
think I have sufficiently proved in the preceding chapter, that 
it may be proper for allies* in a certain case, but never for 
neutrals* 

« 

f Our author in the chapter to which he refers seems to consider quaiiJUd 
, neutrals as aliitSf and indeed, as we have said, the line is often difficult to he 
drawn between a qualified neutrality and an alliance: but why should states 
lie the judii^s of the justice of the war in one case more than in the other, 
and what has that to do with their engaj^ements? Will they not in every 
•case, as our author himself has before obaerre^^ deoi^o fsr their own ad«- 
fantas;e? Sec notes p. 71, 7% X 
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The law of nitiokis on this fubjeot is not to b* immn irmk 
any other sottrce than' reason and' usage. Reason commands 
me to be equally friendly to two of my friends, who are encN^ 
mies to each othen and hence U follows* that I am not to pr«^ 
fer either in war. Usage it poiilsed oui by the constant and ai 
it were perpetual custom which sovereigns have been in of 
making treaties and laws opon' this subject, for tbey havt 
often made such regulation^ by treaties to be carried into 
effect in case of war, and by laws enacted after the war begun. 
I have said fy, as it tvere^ a perpetual cuitam; beciAse one or 
peiiiaps two treaties, which vary from the general osage« do 
not alter the law of nations. It is sgreed amongst almost dll 
nationsvthat it is not lawful for a friend to carry arms to an 
enemy, or other things which come under the deoomination 
of contraband good$f nevertheless, by the lOth section of i\it 
treaty of peace of WeHminsttry made ia the year 1654, be- 
tween the English and Portuguese^ it was stipulated that it 
should be lawful for the English to carry those things to the 
enemies of the Portuguese^ as is observed by ^ntgraviUSy 
De Ortg, Verit. &f Oblige Jur. Gent. art. 7. $ 8- p. m. 296, 
29r. And the Dutch obtained the same privilege of the Por^ 
tvguese by the 12th article of the treaty of peace between 
them of the 6th of August 1661. Otherwise the rule which is 
proved by an almost perpetual succession of treaties, is, that 
neutrals cannot carry contraband goods to enemies, and that if 
they da it and are taken in the act, the goods are forfeited; but 
with the exception of these, they ma}' freely trade with either 
party, and carry any thing to them with impunity. 

According to these principles it was free to the Dutch j by 
the 3d article of the marine treaty bet ween «S]|f'afn and the states- 
general of the 17th of December 1650, section 4, to trade with 
the French in any kind of merchandize, in the same manner 
that they could have done before the war between France and 
Spain; so however, that they should not carry from the Spanish 
dominions to the Fret^ch^ things that might be en;plo)cd 
against Spain; but by section 5, the Dutch are prohibited from 
tarrying contraband goods to the other enemies ofSpain^ and 
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Agam^ hytht Udtmkie of the itevemfliilaolfted «diet of tke 
•lates^feMtfttigakiiethejBiij^Aiof ^ ilhof Z>pctf»ferl6J% 
tiemrdi a»e ^foktbteed f rom cairrykig toithe Enf^hsaay «in^ 
mimitioQ of lyar, or my nateriab, aemi^ toutbe eciuipment of 
vcsad^ Provision is slao made sgwM carrymg contrahMid 
gQOd»t by the dd seatioti of the ediets of 16M, 1672^ smd 
1673^ which I have alreody spoken of; there^ after emiiiie^ 
loting various aped^s of contraband articles it b srided, ^^ aod 
all other articles manufaotured and pre|Nured for warlike 
«»e*" Nettrly the saoie thing is found in the 2f th and 2ddi ar- 
tides of the commercial treaty between France and ;die states* 
general of ilie ^th of Afiril^ 1662; in die 3d axticle oi 
tfie marine treaty between Charles II. king of Mnglaruix and 
the statea*general of the 1st of December 169^4; the dd 
article xA the treaty of commerce between the king of Sweden 
Sipd the states-general of the 26tfa of November 1675; the 
15th ar^de of the marine treaty between the same powers 
of die 18th of Octebef 1679; the 15th article of the treaty 
of commerce between France aind the states-general oi August 
1671; the 11th section of the edict of the states^general 
4e contrabameBe^ of the 28th of jftUy 1705, and in several 
O^r m»ties between different nations, some of which are 
enumerated by ZentgreMus^ 1. 7. $ B» 

From these I understand generally, that contraband articles 
are such as are proper for war, and that it is ofno consequence 
whether or not they are of any use out of war. Very few are 
the implements of war, which are not also (tf some use out of 
war* We wear swcn'ds for the decoration of our persons, we 
USake use of the sword for the punishment of criminals; nay^ 
•we even make use of gunpowder for our amusement and to 
express public joy. And yet there is not any doubt but that 
ibese come' under die denomination of contraband articles. 
. Of diose things which are of promiscuous use, it would be 
endless to dispute, and it would be so if we were to follow 
Grotius's opinion about necessity and the various distinctions 
which he brings forward* If we examine the treaties made 
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between the different nattoiis, nrluch we lu^e oirewty mm^ 
tioned, and also those which exist elsewhere, it wiH be 
found, that every thing is called contraband, whieh is of 
use to belligerent nations in making war; whedier they be 
wariike instruments or materials by themselves fit to be used 
in war. For what the states-general on the 6th of Maty 1667, 
decreed against die Swedes^ that even materials, nst of them* 
selves fit for war, but which migbt easily be adiqited to war- 
like use, were to be considered as contraband, was founded on 
a special reason, to wit, thtf right of retsdiation, as the itai^ 
themselves express it in the said decree. 
• And hence you will judge whether the materials themselves 
out of which contraband goods are formed are themselv^ 
contraband? Zouchy de Jure Fee. part, 2. $ 8* Q. 8., append, 
if any thing, rather indined to this opinion. For my part I 
am not, because reason and precedents incline me to the con- 
trary. If all materials are prohibited out of which somethic^ 
may be made which is fit for war, the catalogue of contrabanil 
goods will be immense, for there is hardly any kind of mate* 
rial, out of which something at least, fit for war, may not be 
fabricated. The interdiction of these amounts to a total prc^i- 
bition of commerce, and might as well be so expressed and 
understood. And the 4(h article of the said treaty of the lal 
of December 167 ^i the 4th of the said treaty of the 26th 
of November iQgS^ and the 16th article of the said treaty of 
the 12th of October 1679, which prohibit neutrals from carry- 
ing arms to enemies, permit the carr}'ing of iron, brass, me^ 
tals, materials for building ships, and in short 'every thing 
which is not already prepared for warlike use. 

Sometimes, hpwever, it happens, that materials for building 
ships are prohibited, if the enemy is in great need of them, and 
cannot well carry on the war without them. When the stetes* 
general by the 2d section of their edict against the Portuguese^ 
of the 31st of December 1657, prohibited the supplying the 
Portuguese with those things which by the general usage of 
nations are considered as contraband of war, they specially 
added by the 3d'section of the same edict, that as they feared 
nothing from the Portuguese except by sea, no one should 
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eufjr to them even materials for bailding ships; thus openly 
dtitkiguidiing those materiak from contraband articles, and 
prohibitiiig them only for a special reason expressly set forth. 
For tiie same reason, materials for ship building, are joined 
#itb instniments of war, in the 2d section of the edict against 
the Eng^sh of the 5th of December 165^, and in the edict of 
ihestates-genend against tlie French of the 9th oi March 1689* 
But these ate exceptions which confirm the general rule. 

It is asked whether scabbard^ are to be considered as con* 
traband? Petrinua Bellusy de Re 3filitarij part 9. n. 26, 2T^ 
28«, says that it has been so decided by the military judges^ 
ifaott^ he himself does not approve of that decision* 
3huchj De Jure Fee* part 2; § 8- Q. 2., satisfied with giving 
out of Bellua^ the arguments on both sides, decides nothing, 
according to his custom. For my part, I approve of the de- 
cbion of the military judges, and I am opposed to the opinion 
of Beibai^ because scabbards,' although of promiscuous use, are 
However, instruments prepared for war. ^Without scabbards, 
awords cannot be used, and without swords there can be no 
war. Nay, hokters^ saddles and belts are numbered among 
articles of contraband in the said 2d, 3d and 5th articles of the 
said edicts and treaties which I have above mentioned. - HoU 
alers, as to their use, do not dSStr in any thing from scabl;>ards: 
the latter are cases for swords and the others for pistols. Cer* 
tainly these might be excused, if they were^ in very small 
quantity; and the said third article of the treat}* of the 26th of 
November 1^75^* has also this exception: *^ unless those instru- 
ments should be in so small a quantity, that it might be inferred 
from thence that they were not designed for the us« of war." 

What shall we say of sword hilts? llie same, I think, as of 
scabbards, for they are instruments fit and prepared for war, 
and are also included in the list of contraband goods, in some 
of the edicts and treaties which I ^ave before cited. Otsalt* 
peire^ more doubt might be entertained, because it is not of 
itself an article fit to be used in war; and yet saltpetre is con* 
tained in all the lists of contraband articles which I have men<* 
-tioned, for out of saltpetre gunpowder is made, which is now 



* Between the statps-gcncral and Svjeder.i see p. 77. 
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the principal article used in war. Nay, I have ohsei^ed 
saltpetre is sometimes mentioned with the addition of gtm* 
powder and sometimes without. Where gunpowdor iaomitucdy 
saltpetre is mentioned in lieu of it; when both arc wicttA&smA, 
they are considered as synonymous words, unless sakpetre, oii 
account of its important use in war, should haive beeft exeeptttd 
by nations out of those articles which of themselves are not 
fit for war. 

Of tobacco, Zouch informs us, De Jure Fee. part Str $ 8* Q. 
12. that there was a great contention between tiie English woA 
the SpaniaMds^ and that the latter considered it as contra- 
band,* to the great indignation of the EngiMj who west sa^ 
far as to issue reprisals against them* What became tkHer* 
wards of that controversy I know not; this I know, dmt i 
cannot concur in opinion with the Spaniards^ because ^e hat 
16, that tobacco cannot be of any use in destroying llie en^ny;^ 
Nay, by the said 3d, 4th, 15th and 16ch articlesf it is Ittwicd m 
carry tobacco to an ^piemy, for by the same articles, it is lawMl 
to carry to the enemies of our friends all thmgs which in the 
condition they are in are not itt for war, and tobacco is nomt« 
nally included among lawful goods, by the 4th article of the 
said treatvof the 1st of December 1674. 

It is clear by thel. 22, § 1. S.de Jure Fisc* that if a {iLedge 
is forfeited, iA\q jus pignorh is, not thereby extinguished*' 
Hence if neutrals had shipped contraband goods to our ene* 
mies and bound them for the freight, if the goods are taken in 
the course of the vOyage, and condemned as contrabemd, the 
Dutch lawyers haye given it as their opinion that die captatitt 
is entitled to his freight, as though the whole voyage had beett 
performed. And it is related that it was thus decided by the 
court of admirahy of North Holland^ on the 6th of May 1665, 
and of Friesland^ on the 12th of jfuiy in the same year, oft tlia 
principles that res transit cum su^ onere^ that the fisk yiekls to 
creditors, ffiscus cedit creditoribusf) and others of the Eke 

* The reason aHeged was that tobacco might be use4» as well as salt, to 
preserve provisions from corruption. ZouCh,ubi sufird^ T. 

fSeep. 77, 78. 

t In this country, and in England^ the opposite maxim prevails. The sove* 
reign is entitled to a priority of pa^nnent, et credUores ceduntjitco. T. 
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kind* But the court of admiralty of Amsterdam decided dif- 
ferently on the 9th of July 1666; they refused to allow 
freight to the captured, without prejudice, however, to his 
rights against whomsoever else it might concern. And this 
is very correct; for the freight is not due unless the voyage 
is performed, and the enemy has lawfully prohibited its 
being performed. Then contraband goods are condemned, 
either ex dehcto^ when the captain and mariners are no 
less in fault than the owners of the goods, or ex re^ for the 
very carriage of the goods themselves; for although we 
cannot prohibit neutrals from trading with our enemies, yet 
we may prohibit their assisting them in the war to our 
destruction. Therefore what is condemned, is condemned 
without regard to any m^n, and is to be considered as if 
it had perished by the act of God, whereby the jw^/ig^om 
is extinguished.* I am not, however, astonished at those 
lawyers having been of opinion, that the master of the vessel 
has a lien for the freight on contraband goods that are con- 
demned, I rather wonder that they have not allowed it in 
preference to the owners of the merchandize; for they have 
ju9 in re, a right of property, which is the strgngest of all«f 

It is denied that the subject of an ally or cqpfederate, 
trading with a common enemy, may be punished by us, or 
bis property condemned; because it is said that every one is 
bound only to obey the laws of his x)wn sovereign, and there- 
fore that an ally can have no control over him. But reason, 
usage and public utility, are opposed to that decision. The 
reader may, if he pleases, turn to what Aitzema has written j: 
upon that subject; for my part, I shall abstain from it. As I 
am now only treating of what contraband isj such a discus- 
sion cannot with propriety be introduced in this place. 

* This doctrine is now adopted as to contraband goods, which are con- 
demned ex delicto; but not as to eneiny*a goods, which are condemned only 
ex re. In the latter case, when the conduct of the captured is fair, freight ^ 

is generally aUowed. See post, c. 14 in note. T. 

f There seems to be no real dilTercnce here, for the master can only 
claim as agent for the owners, to whom the freight belongs. T. 

4 Aitz. I. 4«. 
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CHAPTER XL 

Of Trade with blockaded and besieged Places. 

I HAVE said in a former chapter,* that by the usage of 
nations, and according to the principles of natural reason, 
it is not lawful to carry any thing to places that are blockaded 
or besieged. Grottus is of the same opinion; for he reprobates 
the carrying any thing to blockaded or besieged places, ^^ if 
it should impede the execution of the belligerent^s lawful 
designs; and if the carriers might have known of the siege or 
blockade; as in the case of a town actually invested or a port 
closely blockaded, and when a surrender or a peace is already 
expected to take place."f Indeed, it is sufficient that there be 
a siege or blockade to make it unlawful to carry any thing, 
whether contraband or not, to a place thus circumstanced; 
for those who are within may be compelled to surrender, not 
merely by the direct application of force, but also by the want 
of provisions and other necessaries. If, therefore, it should 
be lawful to carry to them what they are in need of, the bel- 
ligerent might thereby be compelled to raise the siege or 

* Above, c. 4. p. 31. 

f Si juris inei executioncvi rcrum subvectio inipedierit, idque scire potucrit 
qui advexitf ut si oppidum obsessum tenebam, si partus clauses, & jam deditio 
out pax expectabatur, tenebitur iile nuhi de damno culpd data, ut qui debitorem 
carceri exetnitt aut fugam ejus in meatn fraudem itatruxitf si damnum 
nondum dederit, sed dare voluerit, jus erit rerum reterOione eunt cogere ut 
de future caveat, obsidibus, pignoribus, aut alio modo. If he (the carrier) 
should by his supplies impede the execution of any lawful designs; as 
if I kept a town besieged or a port closely blockaded, and I already 
expected a surrender or a peace; he will be liable to me for the damage 
occasioned by his fault, in like manner as he who should make my debtor 
escape out of prison, or aid him in his flight to defraud me of my right; 
and if he has not occasioned to me any actual damage, but has been 
willing to do it, in that case, it will be lawful by the detention of his goods, 
to compel him to give security for the future, by hostages, pledges or in 
some other way. Grot, de J, B. ac P. 1. 3. c. 1. § 5. n. 3. T. 
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blockade, which would be doing him an injury, and therefore 
would be unjust. And because it cannot be known what ar- 
ticles the besieged may want, the law forbids in general terms 
carrying any thing to them; otherwise disputes and altercations 
would arise to which there would be no end. 

Thus far my opinion coincides with that of Gr otitis j but I 
cannot agree with him when he requires an expectation of a 
surrendet or a peace^* and when he says immediately after- 
wards that even under those circumstances, the carrier is only 
bound to, an indemnity for the damage occasioned by his faulty 
and if no damage has been suifered, that he may only be com* 
pelled by the detention of his goods to give security that he will 
not do the Hie in future. I wish thztGrottus had not laid down 
such principles, which are neither consonant to reason, nor to 
the sense of treaties. For on what principle am I to be the 
judge of the future surrender or peace? and if neither is ex- 
pected, is it then lawful to carry any thing to the besieged? 
I think on the contrary, that during a siege, it is always 
unlawful* It is not acting a friendly part to ruin, or in any 
way impair, the cause of a friend, and if so, why shall he who 
carried supplies to my enemy not be bound farther than for 
the damage occasioned by his fault? Such conduct has always 
been considered as a capital crime in subjects, nay, in neutrals, 
when previously warned by a proclamation, and often without 
such warning. As they are generally private Individuals, who, 
impelled by the thirst of gain, are in the habit of administering 
supplies to the besieged; suppose, for instance, that such a one 
has been the cause that a city has not been. taken, I should 
hardly think in such a case that any individual could be rich 
enough to repair the damage thereby suffered. And if he 
should be intercepted on his way to the besieged town with 

* Oiir author appears here to have mUtsJcen the meaning of Grotius. That 
writer does not, in our opinion, require as a necet&ary ingredient m a strict 
bk>ckade, that there should be an expectation of peace or of a surrei^der, but 
merely mentions that as an example, and by way of putting the sti'ongest 
possible case. We have ^transcribed the passage in the original lan- 
guage, witli a literal translation in the preceding note, in order that our 
readers may be enabled to judge for themselves of the correctness of this 
remark. T. 
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the supplies that he is carrying thither, shall we be content 
with taking and retaining the articles, and that merely until 
he gives security that he shall not commit the like in future? 

1 cannot subscribe to this opinion; being taught by the usag^ 
of nations, that the least punishment in such a case is the for- 
feiture of the things taken; and that a corporal penalty at 
least, if not a capital one, is often inflicted on the offender.* 

Let us now turn to some treaties on this subject. By the 9th 
article of the marine treaty between the king of ^ain and the 
States-general, of the 17th oi December 1650, it is simply agreed, 
** that it shall not be lawful to carry goods, even not contraband, 
to places blockaded and besieged." The Same clause is con- 
tained in a variety of other treatiesf \ all of which, however, 
merely stipulate that it is unlawful to carry any thing to 
besieged or blockaded places, without affixing any penalty 
to the oifence. But, if the carrying of any thing to a besieged 
town or place is illicit, it follows that every thing which is 
carried thither is to be considered as contraband; for every 

* Thb is a very severe doctrine, aM Mrhich certainly is not conformable 
to the usage of nations at the present day; but it must be observed that our 
author, as weU as Grotius, only meant to speak of a strict and actual siege or 
blockade, where a town is actually invested with troops, or a port closely 
blockaded by ships of war, partus ciatuus, as GroHua emphatically expressed 
It; for at the time when those great men wrote, no idea was enter* 
tained of that enormous system of universal blockade, by means of edicts 
and proclamations, the effects of which have desolated the world for the 
last twenty years. T. 

f Treaty of commerce between the states -general and the king o^Franctt 
of the 2rth of Aprii 1662, art 29.— Marine treaty between the king fg 
England 9Xi6. the states-general, of the 1st of DeecTniber 1674, art 4.— Treaty 
of commerce between the king of France and the states-general, of, the 10th 
of August 1678, art. 16.— Treaty of commerce between the king of S^oeckn 
and the states-general, of the 12th of October 1679, art. 16, and a great 
number of other treaties. 

4 In our treaties with other natiotis, no other punishment is contemplated 

vjfor a breach of blockade, than a confiscation of the ships and goods. In oid* 

trea^ with Great Britain of the 19th of November 1794, art. 18, it is even 

^stipulated that that punishment shall not be ibflicted, except in the case of 

*a vessel which shall, after being warned, attempt to enter a blockaded port 

2 Laws U. 3. 484. A similar stipulation is contained in the 12th article of 
XMir convention with Francs; of the 30th of September 1800. 6 Lav>s XT. S. 
Appendix xx. TL 
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thitig Which 18 carried from otie place to another contrary to 
law and treaties^ is contraband^ and as sfuch, ts at least liable 
Co forfeiture. Thus usage has established it, as trill be mixre 
fully sheim in the sequel; it has also e^tabliahed that the 
offenders may be punished capits^y, or with a milder punish- 
ment^ recording to die drcumstances of the eas6«f 

Not only towns or cities, but camps likewise may foe #ur« 
rounded with troops and as it were besieged. In such a case it 
is not more lawful to carry any diing m them» than to invested 
cities* But if ^ey are not besieged, I see no reason why neutrtds 
may not lawfully <?arry diither any tiling which n»^ be lawfully 
carried to towns, ports and pkces so circumstsmced, ihat is to 
^ay, every diing which rs not actuidly cammband* And yet, 
the counsdlors of the states-general, in tike name of the state^^ 
issued an edict on the 9th o( August 1 622, by wfai ch they decree4» 
^at all who should carry any thing to the Spanish camp befoare 
Bergen-^p'Zoom^ should be considered as enemies. The same 
l»>unsellor8, on the 2d of Septenibef 1624, and on the 21st of 
March 1636, decreed the same thing against those who should 
carry any diing to the Spamsh camp. 

Those edicts are undoubtedly tod unjust to be defended, if 
the camp to which they apply is not besieged, and the things 

* Goods pn^tbited by treaty betiveen the sovereigns of the captors and 
Uie eaptured* though otherwise they might oot h^ considered as contraband^ 
are condemned ex delicto^ and no freight is allowed upon them. The Netti' 
tralit4U, 3 Rob. 240. Am. edit. T. 

t At this day, however, t^e only penalty which is inflicted for trading 
with a blockaded port is the forfeiture of the propeetf^ detected in the 
purwt of such trade* It is true^ that on the strict principles of the law c£ 
nations^ those who knowingly trade with blockaded ports, may justly foe 
considered and treated as enemies, and so Vattel lays it down in his Treatise 
en the Lwm tf Katkm*, L 3. c. 7* $ llf. But, in the manner that war is now 
carried on, such treatment cannot extend farther than the ooafiscalionof the 
pi«perty» and perhaps, the im|msonment of the neutral captains and crews, 
which has sometimes, though rarely, taken place> and can only be justiiied 
<if at ^1) in very flagrant cases. Vattel does not mention any specific punish- 
meat to be inflicted in cases of this kind* though he relates the story of 
Demetriu^p who hanged Uie ci^tain and {Hlot of a ship carrying provtsioiis 
to Atktfu, which he was besieging. But precedents ive not now to be drawn 
from such barbarous times. T. 
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are not carried through the neutral's territory* The two firsts 
however, extended to the subjects of the United Nether- 
bmdsy to neutrals, and to the subjects of those states who 
were under the protection of the Dutch* But, although every 
sovereign has a right to enact with respect to his own subjects, 
what laws he may think proper, and no one can find fault with 
him for so doing; yet as far as they apply to neutrals,- and the 
subjects of countries luider the protection of the states, those 
edicts cannot be supported unless they are restricted to con- 
traband ovly* The third edict of the 21st Mfarch 1636, relates 
to neutrals who should carry provisions or implements of war 
to the Spanish fortresses; but that was done, as is expressly 
mentioned, by way of retaliation, because the Spaniards had 
treated as enemies those who had assisted the town of Maes* 
tricht with provisions and arms. Retaliation^*^ therefore, re- 
moves the hardship of the edict as to provisions, which 
otherwise neutrals may lawfully carry, i£ there be no tcsaty to 
the contrary; but it is otherwise with arms and military stores, 
even though they be carried to a place not besieged, and so 
far this edict is perfectly just. As to other things, whether 
they were or not lawfully prohibited by the edicts of the 
Spaniards or of the states-general, depends entirely upon the 
circumstance of the places being besieged or not. 

* It is but seldom that we are disposed to controrert the pHnciples laid 
down by this excellent %athor» but we must here again refer the reader to 
what he says himself in chapter 4: Retor^io non est nisi adversus eum, qui 
ipse damni quid dedit, ac deind^patiturg non verd adversiU cotnmunefn anticum. 
*^ Retaliation is only to be exercised on him who has inflicted the injury, 
and therefore justly suffers for it, but not on a common friend." See above, p. 
33. How then can he maintain in the present instance, as well as in another 
(p. 61.) that an injury done to a neutral can be justified on the pnnciple of 
retaliation upon the enemy? We would have supposed that national preju- 
^e (as in both the above cases the Jhtteh were the authors of the injury to 
neutrals) had made him overlook the very fmticiple on which he had set out 
in the beginning of his work, were it not that he applies it there a£^st a 
similar act of his own government, and freely reproves their conduct in 
several other instances. Whatever may have been his motive, we are com- 
pelled to say that he is here in direct contradiction with himself, and that 
on his own clear and lununous principle, his justification of the conduct 
of the Dutch in these two instances cminot b^ supported. T. 
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The same law which obtains with respect to towns that 
are really besieged, and by a parity of reasoning has been ap- 
plied to camps, as being, as it were, besieged, applies also to 
enemy's ports, which are blockaded by ships of war, and there- 
fore are considered as in a state of siege. There is on this 
subject a remarkable decree of the states-general, of the 26th 
of June 1630, made with the advice and opinion of the court 
of admiralty of Amsterdam^ and of other courts of admiralty, 
nay, it is probabte, with the advice also of some private 
lawyers.* At that time, the states were blockading with 
ships of war the maritime coast of Flanders; it was then 
made a question whether neutrals might carry on trade with 
the ports of that country, and upon that the states made die 
decree in question, which we shall here lay before our readers 
and accompany it with a few remarks. 

The first article provided **that the ships and goods of 
neutrals which should be found going in or coming out of the 
enemy's ports in Flanders^ or being so near thereto, as to shew 
beyond a doubt that they were endeavouring to run into them, 
should be confiscated, because their high mightinesses kept the 
said ports continually blockaded with their ships of war, in 
order to prevent any commerce between them and the enetnyjf 
as had been the custom many ytears before, after the example 
of all other princes^ who had claimed and enforced a similar 
right in like casesJ*^ 

By the second article it was ordere4 that the ships and 
goods should be confiscated, " if from the charter-parties, or 
other documents on board, it should appear that the vessels 
were bound to the said Flemish ports, although they should 
be found at a distance from them, unless they, of their own 
accord, before coming in sight of or being chased by our 
country's ships, should repent their intention, while the thing 
was yet undone, and alter their course; in which case the mat- 
ter should be decided according to conjectures and circum- 
stances." 



• ConsU. Holland, vol 5. Consil. 161. 

t The Spaniards, whose king Tvas at that time sorereign of the county <^ 
Flanders, and of the rest of the Catholic Netherlands. T. 
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The third lutide dii^ts the coafiscatioo of such ships 
their cargoes^ *^as should come out of the said ports, not 
having been forced into them by stress of weather, although 
they should b^ t^en at a distance from thence, unless they 
had after leaving the enemy's port performed a voyage to a 
port of their own country, or to some other neutral or free 
port, in which case they should not be condemned; but if in 
coming out of the said Flemish ports they should be pursued 
by our own ships, chased into another port, such as their cwn 
or that of their destination^ and found on the high sea coming 
out of such port, in that case they might lawfully be captured 
and confiscated." There is also a fourth article, which I have 
recited and commented upon before,* and which I think it 
unnecessary to say any more upon. But the three first articles 
of this law appear to me to require some explanation. 

As to the first article, inasmuch as it condemns vessels 
found actually g6ing into or coming out of the enemy's ports, 
there is no reason for it, but that which is expressed in the 
edict itself. It goes however further, and confiscates those 
which shall be found so near to the enemy* s ports as to shew 
beyond a doubt that they intend running into them. This is 
reasonable also; because if prohibited goods are found on the 
confines of the hostile territory, they are presumed to be car- 
rying to the enemy, not only according to the most genend 
opinion of the civilians,! but also according to the intent and 
meaning of the states-general, which is fully expressed in th^ 
law and in various other edicts4 unless, indeed, as is provided 
in all the said edicts, they should prove that they were driven 
in by stress of weather. The same exception is made in the 
second jirticle of this decree. 

But, not to leave the coast of Flandefs^ precisely the same 
thing was decreed on the same subject, in the infancy of our 



• Above, c. 4. p. 30. 

f Zouch, De Jure Fee. p» 2. J 8. Q. 10. quotes a number of authorities to 
this point. • 

t Edicts against the English, of the 5th December V^2, and19thof JlfarcA 
1665, § 4. — Against tlie English and French of the 14th of April \GT% and 
\U\\Qi April 1673, §4. 
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republic; for by the edicts of the earl of Leicester y* by which 
he prohibits as well to foreigners as to subjects all commerce 
with the Spaniards^ and by the edict of the states of Holland^ 
of the 27th yuly 1584, neutrals, trading with the Flemish ports, 
are jiunished with the confiscation of their ships and goods^ 
and that edict expressly provides that those *^ who shall be 
found on the coast of Flanders^ or near " to some o/l the pro^ 
hibtted ports ^ shall be adjudged to have contravened this 
prcUnance, except in cases of extreme and well proved necessity. ^'^ 
The opinion of Cynus^ who writes that they are, even in such 
a case, to be punished as going to the ports of the enemies, 
when they have so far advanced on their way that they cannot 
return, is therefore not admissible, although it has the ap- 
probation of Albericus Gentilis.^ 

Thus much I have thought proper to observe on the first 
article of this law; the reasonableness of which applies equally 
, to the second article; for those things which are taken near to 
besieged places, are not condemned for any other reason, than 
that an intention of trading with the enemy is tacitly collected 
from the internal evidence of the fact itself, and it amounts to, 
the same thing, as if that intention had clearly appeared from 
the documents on board, and therefore there is no room for 
any doubt* But what is added about repentance, I find some 
difficulty to admit; if, however, there is sufficient proof of 
the alteration of the voyage, I should not be far from acceding 
tfi that opinion. 

The third artide properly distinguishes between vessels 
which are chased or compelled to take refuge and those who 
proceed voluntarily to the port of their destination. The latter 
are excused, when found coming out of that port, their voyage 
being considered as ended, and a new one begun, while the 
former are condemned, as being taken in the very act of 
violation of blockade* But on the subject of these, the edict 
speaks in the disjunctive, and says, ^^ if they are chased into 
their own port or the port of their destination ^^^ so that there 
may be a doubt as to the sense of these words and the law 

• Edict of ihe 4th of Jpril 1586— of the 4th of Jurist same year, J 9. 
t De advocat Hispan. 1. 1. c. 20. p. m. 86. 
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which results from them. Certainly there can be no doubt, if 
the saaie thing is meant by their own porty and the port of 
'their destination; But if an EngUshman who was bound to 
a port of Denmark is driven intb a port of England^ and 
coming out of it, and prosecuting his voyage, should be taken 
before he reached the Danish port, it appears to me that he 
would be taken in the course and in the very act of the illicit 
voyage, and that it would be of no consequence, whether it was 
his own port, or not, which he had entered into, if the voyage 
which he was engaged in had not been completely finished. 
Therefore, as disjunctives are frequently to be construed as 
conjunctives, I understand these words ** their own port ^^ in 
the said article, to mean the port to which the vessel was 
bound, and where her voyage was to be ended. ^ I shall put a 
case, in order more fully to illustrate my meaning: Suppose 
that a vessel from' Zterikzee\ is taken by the Dunkirkers^ who 
condemn and sell her, and she is purchased by a Scotchman. 
By the 4th article of the said decree which I have above recited 
at large:|: it is only lawful to capture and condemn her, if found 
coming out of an enemy's port before she had entered into her 
own or into some other free port^ but not afterwards. This 
vessel now bel6nging to the Scotchman^ and coming out of 
Dunkirk^ is met with, but not taken. She runs into Tarmouth^ 
where she was not bound to, and coming out of that port, is 
cs^ptured. It is asked whether she is to be considered as having 
entered into her own port within the meaning of the edict? 
I cannot say that she is, because she has not entered into the 
port to which she was bound. The states-general in a similar 
case, with the advice of the admiralty of Zealand^ decreed on 

• We cannot perceive how any difficulty can arise as to the construction 
of this part of the edict; since, whether the vessel was chased into the 
actual port of her destination or into any other port of her own country, 
she is equally to be condemned according^ to the letter of the law as it is 
given to us. So that the interpretation which our author contends for, 
appears to us to be not only unnecessary but dangerous, as it would make 
a merely constructive offence, of what the legislator expressly made a 
positive one. y. 

t A port of Zealand, in the island of Schowaten, at the mouth of the 
Scheldt* T. 

:(C.4. p. 3a 
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the 27th of January 1631, that the vessel should be con- 
demned, as being within the edict of the 26th June 1630.* f 
What is said, moreover, in this third article ^bout ?i free party 
is explained by the fourth; for that cannot be understood to be 
a free port, which is under the same king or government with 
another which is not considered as such.:|: 

This decree of the 26th June 1630, was for some time not 
carried into execution, and in the mean while a free com- 
mercial intercourse in 1642 carried on with Flanders. During 
that period certain neutral vessels, trading thither were cap- 
tured by our vessels, and carried into Zealand. The contra- 
band goods, however, were alone detained and condemned, 
and all the remainder was acquitted and released. It has been 
asked by what law the contraband goods were condemned 
under those circumstances, and there are those who deny the 
legality of their condemnation.^ It is evident, however, that- 
while those coasts were guarded in a lax or remiss manner, 
the law of blockade, by which all neutral goods going to or 
coming from a blockaded port may be lawfully captured, mighf 
also have been relaxed; but not so the general law of war, 

• Aitz. 1. 11. 

f This decree appears to us to have been very correct, not because the 
vessel had gfone into a port of her own country, different from that of her 
actual destination, which, if she had done voluntarily, would have been a 
sufficient excuse, but because she had run into the port of Yarmouth to 
avoid pursuit, and was captured coming from thence, in consequence of. 
which she was clearly within the letter of the third article of the edict. T, 

X The 4th article provides, that ships coming out of enemy's ports shall 
be condemned, if they are taken before they shall have been into their cfion 
or other free ports. fSee above, p. 30. J Our author impressed with the idea 
that the words their own in the 3d article, only meant the ports of their 
actual destination, and being embarrassed by the words or other free ports 
in the 4th article, which clearly point to the opposite construction, thinks 
to get rid of his embarrassment, by assuming that other free ports cannot 
mean ports of the same country, that is to say, of the country to which the 
neutral belongs; thus arguing in a circle to which his first mistake una- 
voidably led him. We are loth to controvert the opinions of so great a 
writer, in any case, particularly when he is construing a law of his own 
country,' but in the present instance the mistake is so obvious that we could 
not avoid noticing it T. 

^ Consil. Holland, vol. 2. Consil. 21. 
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by which contraband goods, when carried to an enemy's peij, 
even though not blockaded, are liable to confiscation. 

But although, as I have observed, the rigour of this decree 
of the 26th Jtme 1630, may be sufficiently justified, it may 
however, be relaxed, if it shall be thought proper, and it has 
in fact often been relaxed. When admiral Van Tromp^ in the 
year 1645, blockaded the ports of Flanders^ with the fleet of 
the states-general, and asked of them, what he should do with 
neutral vessels, they decreed on the Ist of yuiy^ that neutrals 
should by all means be prevented from entering the ports of 
FlanderSj but that their goods, not being contraband^ shoidd 
not be condemned.* The states, on that occasion, deviated 
from the principles which their predecessors had adopted in 
1630. But when men change, what is there to prevent opinions 
from changing likewise? 

If the principles which I have contended for in this and the 
two preceding chapters are correct, it will be easy with their 
help, to decide on the difference which took place between the 
English on one side, and the Poles and other nations on the 
other, of which Zouch gives us a particular account.! :^ 

* Aitz. L 4. Ibid. 1. 25. 

f De Jure Fee. p. 2. § 8. (^ ?". 

J The difTereuce to which our author alludes,. Is related by Zouchf sub- 
fltantiaUy as follows: Qiieen MUzabeth being at war with Spmn^ had 
prohibited neutrals from carrying on any trade with that country. The am- 
bassador of the king of Poland^ in the name of his master, complained of it 
to the queen herself, in terms rather indecorous, to which she replied with 
becoming dignity, and defended her conduct by alleging, that the kings of 
Pialand and Skoeden had acted in the same manner some time before in s 
similar circumstance. The fact was, however, that those sovereigns iir the 
year 1572, being at war with the czar of Jfwcovyt had merely prohibited 
the intercourse of neutrals with the ports of Livonia, which they blockaded 
with their ships, and which was at that time the theatre of the war by land, 
80 that if Zouch is correct in his statement, the two cases were not parallel. 
But Elizabeth at that time was flushed with her victory over the invinciblt 
armuda of Spain, and thought that there were no bounds to her maritime 
power. 

To the Hame Tovins, Selden informs us, that she gave as a reason for the 
same proceeding, of which they also complained, that their ships could not go 
to Spain without passing through the English teas, which they had no right to 
do without her permission. Indeed, that author tells us that the measure 
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CHAPTER XIL 



Of the mixture of lawful with contraband goods. 

IF a neutral carries at the same time, lawful and unlawful 
goods to the enemy, and the vessel should be taken, it is 
asked, ^ whether the vessel itself and the lawful goods that 
are on board are to be condemned on account of those which 
are unlawful?" The same may be asked, if from any other 
cause, lawful and unlawful goods are mixed together. This 
was one of the several questions which were proposed in the 
year 1631, by the admiralty of Amsterdam to the states- 
general, for the interpretation of their edict of the 1st of April 
1622. But,ialthough the states gave their answer to the other 
questions which were propounded to them at the same time, 
Aitzema informs \x%* that they kept this under advisement. 
And I do not find that any decision has been given upon 
it, either at that time, or at any time since; the states-ge- 
neral, however, on the 6th of Mayl^^T^ gave public orders 
td their courts of admiralty, that they should not condemn 
lawful goods, or even the ship, on account of illicit merchan- 
dize. Thus much and no more, we are told by Aitzema^] and 
the states-general express themselves in the same general 
terms, in their several edicts of the 11th September 1665.:}: 

was not merely intended by Elizabeth to distreis h^^ftemies, but also to 
assert her claim to the dominion of the tecu fflominii marU catud.J From 
his relation, however, and that of other respectable writers, such as 
Thuamu and Camden t it would seem that the prohibition was not general, 
as Zouch represents it, but was restricted to v>arliie tiores and provisiofu, 
which at that time were by many considered as contraband. See on this 
subject, Zouch, ubi mtprd^-w^ldeHt Mare Clout. 1. 2. c 20. — Camden, Annal. 
tub anno 1597.— 7%fian. Hittor, 1. ^^-^Marquard. De yure Mercat. p. 149.-^ 
Koch, JBist. des Trait^t, vol 3. p. 19— 2a 71 

• L. 11. t L. 47. 

\ Consil. Self. vol. 4. Consil 20& Q. 2. 
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But I am of opinion with the authors quoted by Zouchy in 
his treatise on the Law of Nations,"* that there is a wide dis- 
tinction to be made between the case where both the lawful 
and unlawful goods belong to the same owner, and that in 
which they are the property of different persons. If they 
belong to the same owner, then the whole may be lawfully 
condemned, as a just punishment for the offence; but on the 
contrary, if they are the property of different shippers, then 
the act of one of them ought not to affect the others. This 
distinction was very properly taken by the Dutch lawyers, on 
the 31st of July 1692.f The Dige^tX also affords a strong 
argument in favour of this opinion, where, speaking of the 
owner of the vessel, Paulus distinguishes whether he knew 
or not that unlawful goods had been laden on board; if he 
knew of it, as if it was done in his presence, the law in that 
case declares that the ship also is forfeited; if on the con- 
trary it had been done in his absence, and therefore he did 
not know of it, then the vessel is to be restored to him be- 
cause he is not in fault. Zouch^§ however, without making 
any distinction, relates a case from Petrinus Bellus^ by which 
it would seem that lawful goods had been condemned on 
account of others which were illicit, but on referring to that 
author,^ it appears, that in that particular case, both the lawful 
and unlawful goods belonged to the same owner, who knew 
of the fraud, and therefore was properly punished with the 
confiscation of both: But of this we shall speak more at large 
presently. 

In the meanwhile we shall turn our attention to the treaties 
and laws of our country, which have been made upon the 
subject. By the treaty of navigation between Spain and the 
states-general, of the 4th of February 1648, and the 12th 
article of the marine treaty between the same powers of the 

♦ De Jure Fee. p. 2. J 8. Q. 13. In the original, the reference is by 
mistake to Q: 3. T. 

t Consil. Belg. toI. 4. Consil 210. 
t if de PubUc. & Vecligal. 1. 1. § 2. 

, § Ubi suprd. 

^ Zouch does not point out where the passage is to be found, but it is in 
Bellus'9 Treatite De Bt MiUtari, part 9. 22. 26. 27. 28. 
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17th, 1650, it is simply agreed, ^^ that it shall not be lawful 
for the subjects of either country to carry contraband goods 
to the eneipy of the other, otherwise, that such goods shall be 
confiscated. The same stipulation is contained in the 24th and 
36th articles of the treaty between France and the states* 
general of the 27'th oi April 1662, but without any particular 
provision as to goods not contraband. In like manner, the 
several edicts of the states-general against the English and 
against the English and French^ after enumerating a long 
series of contraband articles, direct the confiscation of these, 
without saying any thing as to lawful goods which may be 
found with them. 

But by the 7th article of the marine treaty between Charles 
II. of England and the states-general, a distinction is clearly 
made between lawful and contraband goods, and the latter, but 
not the former, are declared liable to confiscation; nay, if the 
unlawful goods are immediately delivered up to the captors, 
the ship is to be instantly released, with the remainder of the 
cargo, and suffered to proceed on her destined voyage. A 
similar provision is made in a variety of other treatiesf in 
which they differ from the edicts above mentioned, which 
direct the ships to be sent into port for legal adjudication, in 
all cases where contraband goods are found on board, ^j the 
7th article of the treaty of commerce between the king of 
Sweden and the states-general of the 26th of November 1675, 
it is only stipulated that contraband goods shall be confiscated, 
but not the ship or lawful merchandize. No provision is 
made, as in the other treaties, for the immediate release of the 
vessel and of the innocent part of the cargo^ 

• Of the 19th of March 1655, 14th of April 1672, and 11th of April 1673. 

f Marine treaty between the Swedes and the states-general of the 12th of 
October 1679, art. 21. 26.— Treaty of commerce between France and the 
states-general of the 10th of Jm^*^ 1678, art. 21. 26. — Treaty of commerce 
between the same, of the 20th September 1697, art 26. 31.— and of the 11th 
of April 1713, art. 25. 30. 

\ In the treaties of the United States with other nations, the most liberal 
principle has been adopted in respect to the seizure of vessels haying con- 
traband goods on board going to the enemy. By the 17th article of our 
treaty with Great Britain of the 19th November 1794, it was stipulate4 
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Such are the rules laid down by our own laws and treaties, 
and if we are to infer from them what the law of nations is, 
it will follow as a principle, that ships and lawful goods are 
never to be condemned on account of contraband merchandize 
carried on board of the same vessel. But it is not from thence 
that the law of nations is to be deduced. Reason, as we have 
said before, is the supreme law of nations, and she does not 
permit that we should understand these things altogether 
generally and without distinction. As to the vessel^ I think 
that it ought to be distinguished, whether she belongs to the 
captain himself or to others. If to the captain, I should here 
again distinguish, whether he knew (as is most frequendy the 
case) that contraband goods had been shipped on board of 
her, or whether he was ignorant of it; as if the mariners, in 
his absence, had concealed such goods on board* If he 
knew of it, he is himself guilty of the fraud, because he 
hired his ship for an unlawful purpose, and she ought there- 
fore to be confiscated; but it is otherwise, if he did not know 
it, because in that case, the fraud cannot be laid to his charge. 
Such is the doctrine laid down by Paulus^* and it is evidendy 
conformable to the dictates of sound reason and of common 
sense.f 

*• that in all cases where vessels should be captured or detained on just 
suspicion of having on board enemy's property, or of carrying to the enemy 
any of the articles which are contraband of war, the said vessel should be 
brought to the nearest and most convenient port; and if any property of an 
enemy should be found on board such vessel, that part only which belonged 
to the enemy should be made prize, and the vessel should be at liberty to 
proceed with the remainder, without any impediment.— 2 Lavjt U, S. 483— 
and by our convention with France of the SOih September 1800, art. 20, it 
was agreed, that in case the vessels ot either party should be captured fop 
carrying contraband to the enemy, the contraband goods only should be 
condemned, "saving always the ship and the other goods which it should 
contain.'* 6 Ldtus U. S. append, xxxii. 71 

* ff. de Public. & Vectig. 1. 11. § 2. 

t At present, neutral ships are not confiscated for carrying contraband 
goods to the enemj^, though with the master's knowledge. The Neutralk^tu 
3 Rob. 240. The Mercuriue, 1 Rob. 242. The yonge Tobias, 1 Rob. 277. 
Avi. edit. X. 
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The same is to be said if the vessel belongs to another per- 
son, for Paulus applies his principle to the master only. If, 
therefore, the master has taken illicit goods on board, without 
the knowledge of the owners, their ship shall not be con- 
fiscated; but the law will be otherwise, if they knew of their 
being shipped, and thus have become parties to the unlawful 
act. It would be unjust, that the owners should suffer for 
the act of the master; but it is right and proper that they 
should suffer for their own. . This distinction between the 
knowledge and ignorance of the captain is not so frequent at 
this time as it was formerly, because, according to the present 
usage, the master is in the habit of signing bills of lading of 
the merchandize shipped on board of his vessel, by which he 
promises that he wtU take good care of it for the shippers. 
It may, however, still apply, if nevertheless, unlawful goods 
should be privately conveyed on board of the vessel, without 
the knowledge of the master. But as to owners of the ship, 
others than the master, the rule maj^ have even now a frequent 
application. 

As to the owners of the goods, I think, that for the same 
reason, a distinction ought also to be made, as I have said 
above, and it ought to be distinguished, whether all the goods 
belong to one and the same person, or to several. If to one 
and the same, I think that the whole may justly be confiscated, 
exactly as by the Soman law in revenue cases, if any one 
carries at the same time lawful and unlawful merchandize, and 
declares the one and conceals the other, both are confiscate^ 
on account of the fraud of the carrier, as the commentators on 
the title of the Digest De Publicanis &? FectigaHius* have 
properly colletted from the text of that law itself, and from 
the third law of the code De Nautico Fcenore.] Others are 
pleased with another distinction, to wit: whether the lawful 
goods may be easily separated from the unlawful; if they can- 
not, then they are of opinion, that the whole is to be con- 
demned, otherwise the contraband goods alone are to be 
confiscated, and the remainder to be released without consi- 

• L. 11.J2. 

t See that law translated in the Ajnerican Lain Journal^ vol. 3. p. 155. T. 

fN 
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Bering vhether it belongs to the same owner or aoc BiBt^this 
jdistinctioii, as the separadoo can lAv^s be nade, is neiAer 
iboBded on reason, nor on an^ authority of law* It is inore 
reasooaUe, and at the same time more consommt to legsd 
princifdes, to distifiguish whether the lawful goods bdottgto 
anodier than (he author of die fraud; dien the principle pre^ 
perly applies, that one person should not he deprived of lus 
goods for the fraud of another* This doctrine ma^ be snip 
ported by a variety of audiorities taken from the Soman, hm, 
in analogous cases; as if one of seversd co-heirs defrauds the 
revenue of die tax on dutiable property beloi^ng to the estale 
of the deceased, the shares of the other heirs are not on that 
account to be confiscated.^ In die same manner, if the fru-mer 
or servants of a landholder should manufacture iron on his 
estate, contrary to law,t if it should be done widiout the 
knowledge of the owner, he shall not suffer any penalty,:^ nor 
shall die bottomry or respondentia creditor suffer, if by the 
fraud of his debtor in shipping unlawful goods, the ship and 
cargo should be confiscated.$ 

But what if the owners of lawful goods should merdy have 
known that others had laden unlawful merchandize on board 
of the same vessel? Shall this mere, knowledge occasion ^o 
the confiscation of the lawful goods. Such appeJB*s to have 
been the opinion of a certain lawyer, which is recorded in the 
Consilia BHgica,^h\xt I do not agree with him, nor do I find 
that be is supported by any authority; he might, perhaps, 
have appealed, (though he does not do it), to the abovemea- 
jtioned text of the Digest, where it is said, that the owner is 
not to suffer, if bis farmer or servants have manufactured iron 
upon his estate without his knowledge: from whence he might 
have tmpUed, that if the same thing is done with the know- 
ledge of the owner, he ought to be punished, because it was 

• ff de Public, et Vectigal. l 8. § 1. 

I By the Mcmian law, no individual was allowed to manufacture ar^m 
without the special permission of the government. Cod. 1. 10. tit 46w 
Lex tinica. Ut armoruni usus inscio principe intenlictus sit. 71 

I ff de Public, et Vect. 1. 16. § 11. 

$ Cod. de Naut. Foen. 1. 3. 

% Vol. 4. Consil. 10. 
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his duty to forbid it^ and to order his fanner and servants not 
to do any thing unlawfujl upon his estate. But, if several 
owners, as is often the case, ship their goods on board of the 
same vessel, they have no control over each other, nor over 
' the master who receives the goods on freight. Therefore, the 
owner of the lawful goods ought not to suffer for what he 
cannot prohibit; he mig^t, indeed, not have shipped his goods 
on boatd of that vessel, but if it was not convenient for Mm do 
to do, he cannot be made answerable for the act or fraud of 
atidth^r person.* 

Such is my Opinion, and I wish that the several treaties and 
edicts which I have cited, had spoken more explicitly upon* 
the subject. It will' be said, perhaps, that the distinctions 
which are not therein expressed, are to be tacitly understood, 
and that thus the treaties and edicts may be interpreted ac- 
cording to each particular case. I wish that I could be of that 
opinion; but I fear that it cannot be done, because of the too 
^eat generality of the expressions. What Albericus Gentilis 
has written on all these subjects, is full of obscurity and* 
confusion.f 

* By the law of Prance, if a vessel is captured with eontraband on boanf 
^ing to the enemy, the contraband goods only are forfett^d^ but the rettsel 
and the remainder of tlie cargo are ta be released, unless the contraband 
articles amount tQ three-fourths of the cargo, in which case» the whole of 
the merchandize on board is to be condemned, as well as tlie ship. Ordin. 
of the 26th of ^uly 1778, art. 1. 2. Code cfes Prises, 672, edit. 1784* 

The rule in Engtavd^ » to condemn only the contraband atrticles, and to 
restore tlM vest of Uie cargo ind the ship, but without frei^t; providedt. 
however, tliat they belong to a diiFerenf owner from that of the illicit goods, 
who did not know of the illegality of the vpyage, and was not by himself o^ 
his agent, concerned in any fraud or concealment, to impose upon the oifi- 
oeifs of the belligerent notion,, by mailing the real destination of tie ali^^ 
covering enemy's property, or otherwise, and was not acting in violation of a 
treaty <^ his own country.— The Mercurius, Mginci^t 1 Rob. 242.--The 
Mercuriut, Ceddes, Ibid. 70.— The ^on^ Tobias, ibid. 278.— The /VjWe*a, 
2 Rob. 42.— The Jiostiiie b JBetty, ibid. 292.*^The ^ankHn^ 3 Ro6^ ^3.^ 
Tli« JftetdntUuet, 3 Robw 24a Astur. e(Se. T. 

t De Ad¥OC. Hispan. L 1. c. 20* 
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CHAPTER XIII. 

Of Neutral Goods found on board of the ships of enemies. 

IN the year 1602, after the conquest of Portugal by the 
Spaniards^ several Portuguese ships were captured by 
the Dutch^ who were then at war with Spain* Grotius^ who 
relates the fact,* says, "that it was more difficult to decide 
whether the goods of the Italians which were found on board 
of the captured ships, were lawful prize,*' and he adds, " that 
the matter was decided by a compromise between equity and 
the law of war^'* That respectable writer, therefore, doubted 
whether neutral goods found on board the ships of enemies, 
were to be considered as enemy goods; but he entertained no 
such doubt in 1625, when he wrote his treatise De Jure Belli 
ac Pacts; for in that work he expressly says: " That nothing is 
acquired by the law of war, but what belongs to the enemy, 
and not the property of neutrals, although it be found on the 
enemy's territory;'' and he infers from thence, that the vulgar 
saying, "thaf goods found on board of an enemy's ships are to 
be considered as belonging to the enemy," is not warranted by 
the law of nations, but that such are only to be presumed enemy 
goods, until the contrary is proved. He adds, that it was so 
decided in Holland^ in full court, in the year 1338, while we 
were at war with the Hanse Towns^ and that that decision has 
passed into a law.f He gives it his approbation in another 
place, where he treats of the same subject.^ 

I must own, that I blush at my ignorance, for not having 
been able to find that decision of the year 1338, nor can I un- 
derstand by what court it was pronounced; for it is a fact of 
public notoriety, that it was not until near a century after- 

* Hist Belg. 1. 11. sub anno 1602. 
t De Jure B. ac P. 1. 3. c. 6. ^ 5. 
4 Kot. ad 1. 3. de J. B. ac P. c. 1. $ 5, 
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wards, that the court of Holland was instituted by Phitip 
of Burgundy. This, indeed, was corrected by GrothiSy in a 
new edition of his book, in which he substituted the year 
1438 instead of 1358.* But in the latest edition, published in 
1632, in the octavo form, (which Gratius himself certifies to 
be entirely correct), the year 1338 is again mentioned, and 
this date has been followed by those who have quoted that 
passage out of his book.t Even my learned friend Barbeyrac 
has preserved the same year 1338, in his i^rencA translation 
of Grotius^\ and attributes that decree to the states-generaly 
although they never exercised judicial powers, nor ever were 
considered as a court of judicature; at any rate, the true date 
of it must be the year 1438, as Grotius alludes to the Hanseattc 
war, of which there is a book preserved among the archives 
of the court of Holland^ entitled Oosterlingen.^ 

Although that decree of the year 1438, has escaped my 
diligent inquiry, I nevertheless believe Grotius*s assertion, 
without requiring any other proof of the fact, and I can easily 
conceive how others have followed his opinion on the credit 
of his character alone, and without its being supported by any 
other authority. Thus Loccemus\\ speaks of the principle 
which Grotius lays down as being established law, and so do 
the six advocates whose opinions are recorded in Consilia 
Belgica.^ I think, however, that they go too far when they 
seem to intimate that it would be otherwise if public notice 

* In what we believe to be the last edition of Grotius's work, Utrecht 177^% 
the error appears to have been corrected. The decree there is said to have 
been pronounced in 1438. T. 

f Zouck, de Jure Fee. p. 2. $ 8. Q: 25.— Consil. Bclg. vol. 3. Consil 253. 

\ It is not so in the Anuttrdam edition of Barbeyrac's translation, printed 
in 1724, which Mr. Bynierghoei, it seems, had not before him when he 
composed this work. Tlie decree there is said to have been given in 
143a T. 

§ Or the Easterlingt: by which name the inhabitants of the Hanse Tomnt 
were formerly known. T, 

II Hts in h ostium navibus reperta pratumuntur esse hottiunif donee contrarium 
probetur. Things found on board the enemy's ships are presumed to belong 
to the enemy, until the contrary is proved. Loccen. De Jure Marit. 1. 2. 
c.4.n. U. ' T 

^ Ubi supr^. 
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had b^eir gi veik diftt no neiithd- shoidd ship his giiodr da bMrd 
of an enemy's T^ssel^ or if he who dripped theth^was ipoi'aitt 
df the warr* 

' If by the genend lam of natioiB^it is^fattrftilfbr a BcutuA 
to 9bi|r bis goods on board of an enemy's vesselv I cattftoc 
conceive how it cim' be rendered otherwise lyp the proclsK 
ittation of a bettigerent sovereigti. I am at liberty tof oory on 
trade with two nations^ Who are in friendship with me, but aA 
war with each other^ unless I am prerented by express or 
tacit convertti'ons, (as is almost always the case with respe^^t tir 
/:9ntrabandiy whsvt^ then, if one of those nations^ without the 
cdnsent of the acheT, sbould prohibit altogether my trading 
with her enemy? Sad!^ an interdscAibn would be unjust a» tn 
^ bot the ^nbjrects of the prohibiting nation* - Grotiusf a]q)eara 
to have been of this opit^on^t otherwise he justly thinks that 
respect is due to the pubiic prociamatioos of sovereigns^ and 
that they are nois to be disregarded with impuniity. 

As to the other point, what matters it, whether he Who 
has shipped his goods on board of tike enemy's slMp^ did 
or did not know of the war? Suppose that he did know of ity 
aild that he also knew that the ship belonged to an enemy, the 
c|uestion will still recur, whether he has acted lawfutiyor un- 
lawfnlly in shipping the goods? Thesie fine spusl niceties^ 
alth^irgb they may serve to make a display of legal ing^ntii^^ 
cannot fail to be rejected by those whafoildw the rides of plain 
unsophisticated common sense. 

Before I express my own opinion, I nmst first consult the 
treaties which have been made between diiTerent nations upon 
the subject. As far as I can understand, they nearly agree 
with the French law, which is laid down by MornaCy\ que la 
fdbe de Venneml confisque celle de PamL^ Grotius^ attempts 

* The same opinion is given in Consil. B'elg. vol. 4 Consil. 20/. 

t Vbi supr^, t^t 4. 

i Ad 1. Penult. $ 1. if. locati cotiducu, 

$ *' t'hat the ^dods 6{ an enemy produce the confiscation of those of a 
friend." The tt^ord rdbe ih the old French idiom signified effects^ goodt, 
Jkrnifiire, toeafiitg appafel and the Hkt. JiaSa in ItaHan, ropa'in Spanish, and 
roupa in Portuguese, at this day, mean the same thing. T. 

II In not. ad 1. 3. de J. B. ac P. c. 6. § 6. 



TREATISE on THE LAW &F WAR. 103 

'to tMfiBim A9t0iy Ihe rigour of this knr, dad uodecatandk \tito 
meim, 4iatif tntmy goods are shipp^ on board of a oeMUal 
' YtesseK Tor^i (Ae C9nse»t <^ikc owner 4ffihe Mp^ ibj^othe sh^> 
.-herself, ihough neutral, iis UaUe to confisaitton.^ But ^tm is 
4)oi; rt^e sabj«0t befoce .us, and will be treated in the oext 
dbapter* If, liowever, the consent of the owner of tbe v.€(ssel 
is dbe cause of her confiscation, why 40 'v^e not confiscate 
»Af Ira/ floods, which, with their owner's consent, are shipped 
on lioani of an enemy*8 vessel? Of this, Groitus has said 
nodiing, and yet the cule of reciprocity required that the 
same law s)tould be applied to bodi cases* 

But if, setting jaside for a moment these considerations, we 
turn to the treaties themselves: we shall find that they all 
aifflqpfy stipulate, that ^^ neutral goods found on board of an 
enemy's vessel, are liable to €onfiscfttion."f In this they have 
adopted the principle of the old French law, which confiscates 
the goods of neutrals merely because they are fciimd on board of 
the vessel of an enemy,^ and therefore do not agree with what 
Groth» states to have been decided by the court of Holland^ 

* 3ut ValJM rebukes him strongly for entertaining this opinion. '* Grotius,** 
says he^ *' pretends that our ordinances are to be understood with this re- 
striction; it would, if it were admitted, furnish an excuse to the neutral 
master, wHh which he never would fail to elude the confiscation of bts 
vessel and tlie remainder of his cargo." FaUn, Traiti des Prise*, p. 64. 

Theie is no doubt that such was the ancient law of Francct and that it 
confiscated alike neutral goods found on board the enemy's ships, and 
neutral ships carrying enemy's goods; so true it is, that injustice has always 
followed power. T. 

t Msrine tneaty between Spain and the st&tes-general of the irth De- 
eemier 1650, jurt. ^3. — ^Treaty of commerce between France and the states- 
general of the 27th of Jpril 1662, art. 35. — Treaty between the same 
powers of the 10th of Augwjt 1678, art. 22.— Of the 20th of September 
1697, art. 27.— 11th of April 1713, art. 26— Between England and the states- 
geoecal, Ist of Deeember 1674, art. S.^^Sv)eden and the states-general of 
the 26th of November 1675, art — . And 12th of October 1679, art 22. 

} But by the same treaties, as will be seen in the next chapter, it was on 
the other hand stipulated that enemy's goods found on board of neutral 
■ships should not be liable to confiscation, or in other words, that free ships 
should maie free goods; so that if, in one respect, they were conformable to 
t))e eld severe law X>f France, they established upon the whole, the more 
equitaUe principles of the vtodem lavf of nations. T. 
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and to have obtained the force of a law* It is true, that the 
treaties which I have rekted are subsequent, and that they 
are of no force except between those who are parties to them. 
But the rule which they establish cannot be defended on 
rational principles: for why should I not be allowed to make 
use of my friend's ship to carry my property, notwithstanding 
his being at war with you? If treaties do not prohibit, I am at 
liberty, as I have already said, to trade with your enemy; and 
if so, I may likewise enter into any kind of contract with him, 
buy, sell, let, hire, &c. Therefore, if I have engaged his vessel 
and his labour, to carry my goods across the seas, I have done 
that which was lawful on every principle* You, as his enemy, 
may take and confiscate his ship, but by what law will you also 
take and confiscate the goods that belong to me, who am your 
friend? All that I am bound to do, is, to prove that they are 
really mine; for here I agree with Grothis^ that there is some 
room for presuming^ that goods found on board of an enemy's 
vessels are the property of the enemy. 

But what shall we say, if the owners of the goods knew and 
consented that they should be shipped on board of the vessel 
of their friend, indeed, but of your enemy? I should think 
that this knowledge and consent do not authorize a confisca- 
tionr The matter depends upon this only question, whether 
the owners of the goods, in shipping them on board of an 
enemy's vessel have acted lawfully or unlawfully? I have 
contended for the former position, because, as I may lawfully 
carry on any kind of trade with your enemy, I think that I 
may therefore enter with him into any kind of contract, and 
make use, for a valuable consideration, of his ship for my 
own utility. Take, if you can, every thing which belongs to 
your enemy, but restore to me what is my own, because I am 
your friend, and in shipping my goods, I have not intended to 
do you any injury. 

With what I have said, nearly agrees what is laid down 
in the Consolato del Mare^ to wit: ^* that the enemy's ship 
when taken, belongs to the captors, and the neutral goods to 
the owners thereof, but that those owners may, if they are 
present, compound for the purchase of the vessel, and thus be 
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enabled to prosecute their voyage.* If, however, a compositioii 
does not take place, the vessel may be carried into a port of 
the captor, but stiH the goods are to be restored to their 
owners, on paying the freight thereof, in the same manner as* 
if the voyage had been performed." I approve of this general 
doctrine; but what is daid there on the subject of freight, Fcan- 
not admit to be founded in law. I understand very well, that 
he who has taken the vessel, has also taken all the right 
arising out of it which belonged to her or to the master; but 
the freight was not due to the ship; nor to the captain, unless 
the goods had been carried to their destined port.f The ques- 
tion, however, is asked, whether, if a ship is taken in the 
course of her voyage, the owner of the goods on board is 
obliged to pay freight to the captor? I answer, that if tlie captor 
is ready to carry the ship with the goods to the place of their 
destination, I think th^t he is entided to demand his freight, 
otherwise I am of opinion that he is not. The shipper is suffi* 
ciendy punished for his imprudrace, in putting his goods on 
board an enemy's vessel, when he is obliged to claim them at 
his own expense, and to csOrry them away at his own risk. I 
haVe shewn, in a former chapter,:}: that difficult questions will 
arise respecting this matter of freight^ and that it requires a 
sound judgment to form a correct opinion upon them* 

* Ccmol, del M.wr. c. 373. This chapfter has been elegantiy translated into 
English, by the learned Dr. Rofnmon, and is bound together with his inter- 
esting collection, entitled* Collectanea Marittniat London, Buttenoorth 1801. 
The passage referred to by our author, is in that translation marked §§6h7. 
In M. Boueher^M ^VvncA translation, it is c. 376. §$ 1013, 1013, vol ii.p. 511. 

f This doctrine of our author is fully recognised in England, where the 
captor of an enemy's ship is not considered as entitled to freight on neutral 
goods, unless he has carried them to the port of their destination. The 
Fortune, 4 Rob. 338. Am, edit. It is, howerer, allowed in Certain caseir, 
when the goods are brought to the elwmant's own country. The Diana^ 
S Roh. 64h Am. edit. 

i C 10. It 80. 
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CHAPTER XIV. 

Of Enemy's Goods found on board of neutral ships. 

IF a neutral ship be taken, having enemy's property on board, 
two questions are to be considered: the one, whether the 
neutral ship itself, the other, whether the enemy's goods are 
liable to confiscation? 

As to the first question, if we follow the ancient law of 
Francey a neutral ship will be liable to confiscation for carry- 
ing enemy's goods. That such was the law of France^ in 
ancient times, is clear, by the exemption from it granted to the 
Hanse Toxvns^ in their trea:y with that country of the 10th of 
May 1655. Grotius^ in the passage mentioned in the preceding 
chapter, is of opinion, that the French law does not extend 
farther than to the case of a neutral ship, the owner of which 
knowingly receives enemy's goods on board,^ relying on that 
law of the Digest] in which, as I have said above,:^ a dis- 
tinction is made between the master's knowing and his being 
ignorant of unlawful goods being laden on board of his ship; 
in the first case, but not in the second, the law directs the ship 
to be confiscated. Loccenius^ also distinguishes the present 
case in the same manner. 

A 

. • See the note • p. 103. 

f Dotninus navis, si iUicit^ aliquidin nave, vel ipse, vei vector es imposuerintf 
nanit quoquejisco wndieatur. ^od si.absente Domino, ^ magistro vdgubenui' 
tpre aut prcrctd nautdve aliquod id factum sit: ipsi quidtm cafiite pwumtur, 
commissis mercibus, navis autem Domino restituitwr. If the owner of the 
ship or any of the passengers shall put any thing unlawfully on. boards 
the ship shall also be confiscated. If, however, it shall have been done in 
the absence of the owner, by the master, mate, or some of the mariners, 
t^ey shall be capitally punished, and the goods shall be eonfiscated. but tlie 
ship shall be restored to the owners, ff, de Public, i^ Vectig, 1. 11. % 2. 

% C. 12. p. 94 

J Ubi suprd* 
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This distinction of PatUus* between the knowledge and 
ignorance of the master of the ship, is certainly very ini« 
portant, and has been very much attended to in the Roman 
law, but now is hardly of any force if the vessel belongs to the 
master himself; for it is generally he who receives the goods, 
and who attests their shipment by an instrument commonly 
called a bill.of lading. It is of greater use, if the ship belongs 
to othei: owners than the captain, and he has received the 
goods without their knowledge, as I have already shewn in 
another place.f It may, however, be doubted, whether other 
owners, if diey have given a special authority to the master to 
take goods on freight, and he has shipped unlawful merchan- 
dize, are not bound for his act? In general the rule is, that he 
who entrusts an unfit person with his business, is answerable 
for his faults and for the frauds that he commits; and if a dis* 
tinction is made between the master and another owner of the 
vessel, the question will present itself in a pretty difficult point 
of view. But this is not the ground that I go upon. I am wil* 
ling to admit, that the owners of the ship are bound for the 
act of the master, even without having given him a special 
authority; that the receiving of the goods was ordered by the 
owner himself, and that he knew in every case what gdods 
were, shipped on board of his vessel, and to whom they be- 
longed; notwithstanding all that, I see no reason for confis- 
cating the ship, merely for having enemy's property on* board, 
whether or not the owner knew of or gave his consent to it. 

I do not grant to Grotius^ that the case which Paulus speaks 
of in the passage which he cites, extends to that which we are 
now contending about. Not because in those things which 
depend solely upon reason, the principles of the law of nations 
may not safely be sought for in the rules of Roman jurispru- 
dence, but because the doctrine of Paulus has no application 
here. He only speaks of a master of a vessel, who, knowingly 
or unknowingly, carries goods in fraud of the revenue. In that 
.case, it is true, that if the master aets with full knowledge of 
the circumstances, he employs his vessel and his labour for an 

* The author of the abovementioned passage in the Digest. T 

t Above, e. 13. p. 96. 
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uakwfid purpose, and she is jusdy liable to confiscatioti; for 
he who coBceals and knowingly csoriea oo board of his vessel; 
gopds which ought to be declared for the purpose of paymg 
the duties thereon, commits a fraud upon the public* And 
therefore, at present, by the laws of almost every country^ 
ships which are employed in defrauding the revenue, are ctmr 
fticated, for no other reason than that they are employed in an 
illegal act* 

I have myself adc^ted the same distinction of PaubtSj with 
respect to contrabimd goods,^ and have given it as my opinion, 
that if such goods were shipped on board of a neutral vessel, 
to be carried to the enemy, with the knowledge of the owners, 
the ship itself is also liable to be confiscated, unless diore 
should be treaties to the contrary; because the owners in such 
a case are concerned in an act prohibited by law. 

But now, let us pause and consider, whether he is guilty oi 
any offence against the law of nations, who carries on board 
of his vessel the goods of his friend, although that friend is 
your enemy? By what right will you, who are ray friend, cap- 
ture my idiip, merely because she carries your enemy's goods? 
I, who am a friend to both parties, shall serve them both, in 
those things that are not hurtful to either, and in the same 
manner both will serve me in things that are indifferent. On 
this principle, your enemy may with propriety hire his vessel 
put to me, and I am at liberty to hire mine out to him. Of 
those who act thus innocendy and without fraud, I have 
treated more at large in the preceding chapter, and if what I 
have said there is correct, there is no need of saying any more 
upon this question, but it must he laid down as a principle, 
that a neutral vessel is not liable to be confiscated for living 
enemy's goods on board, whether the owner of the vessel knew 
of it, or not; because, in either case, he knew that he was en- 
gaged in a lawful trade; and in this his case differs from that 
of him who knowingly carries contraband goods to the enemy. 
Wherefore, on the preset question, I do not admit the appli- 
cation of the distinction made by Faulw; but I approve of the 

• Aboi*, p. 9e. 
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• 

opifii^ii which was given i« geoeral terais by the Dutch lawyers^ 
and is recorded in the Cormlia Edgtca^* that a neutral ship^ 
^Ithot^h laden with enemy^s goods^ is not liable to confiscation* 

We will now proceed to consider the second question^ 
whether the^ enemy's goods themselves, takea on board of a 
neutral vessel are liable to. confiscation? Some will wonder^ 
perhaps, that ^uy doubt should be entertained about it, as it 
IS clearly lawful for a belligerent to take the property of his 
enemy. And yet, in idl the treaties which I have cited in the 
preceding chapter,! there is an express stipulation, that 
^^ enemy's goods found on board of neutral vessels, shall be 
free," or, (as we commonly express it), thatyr^e ships shaU 
make free goodsy except, however, contraband of war, when 
carrying to the enemy. And what will be thought more 
astonishing is, that among those treaties there are four to 
which France is a party, and according to them, even enemy^s 
goods laden on board of neutral vessels are not liable to con- 
fiscation; much less, therefore, ought the neutral vessel to be 
confiscated, on board of which they are shipped. So that it; 
must be said, either that the principle of the old French law 
which I have above mentioned, has been entirely abandoned, 
or, what is more probable, that those treaties are to be con* 
aidered as exceptions to it. However this may be, we are 
bound, in the discussion of general principle^ to attend more 
to reason than to treaties. And on rational grounds, I cannot 
see why it should not be lawful to take enemy's goods, al- 
though found on board of a neutral ship; for in that case, what 
the belligerent takes is still the property of his enemy, and by 
the laws of war, belongs to-the captor. 

It will be said, perhaps, that a belligerent may not lawfully 
take his enemy's goods on board of a neutral vessel, unless he 
should first take the neutral vessel itself; that he cannot do this 
without committing an act of violence upon his friend, in order 
to come at the property of his enemy, and that it is quite as 
unlawful as if he were to attack that enemy in a nejitral port, 

• Vol 4. Consil 206. n. 2. 
t Above, p, 103. 
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or to commit depredations in the territory of a fiiend** But 
it ought to be observed, ^at it is lawful to detain a neutral 
vessel, in order to ascertain, not by the flag merely, which may 
be fraudulently assumed, but by the documents themselves 
which are on boaid, whether she is really neutral. If diie ap- 
pear to be such, then she is to be dismissed, otherwise, she 
may be captured. And if this is lawful, as on every principle 
it is, and as it is generally practised, it will be lawful also to 
examine the documents which concern the cargo, and from 
.thence to learn, whether there are enemy's goods concealed 
on board, and if any should be found, why may they not 
be captured by the law of war? The Dutch lawyers, whose 
opinion I have already cited,! ^^^ ^he Consoiato del JUare^ in 
the chapter above referred to,:|: are equally clear upon this 
point. According to them, the neutral ship is to be released; 
but the enemy's goods are to be carried into a port of the 
raptor, and there condemned.^ 

• It is worthy of observation, that our author, while he supports the bel- 
ligerent principle, on the long agitated question, whetheryree ships " do or 
do not n\Bike/ree goods,^ tacitly admits, that neutral vessels are entitled to be 
considered as neutral territory, a proposition which Mr. Subtler thought so 
self-evident, that he did not think it worth while (though he professediy 
wrote in favour of the neutral doctrine) to devote a single page of his work 
to its proof and development. Ifultn. dela Saisie &c. vol. 1. p. 211. Tliis prin- 
ciple being admitted, the question is reduced to the single point: " Whe- 
ther the right of taking enemy's property on board of neutral vessels, 
recestarify follows as a consequence of the right of search, for the purpose 
of ascertaining their neutral charactet:?" On this point alone, the whole of 
our author's argument twms, and he maintains the affirmative; but like 
Hubner, he takes his proposition for granted, without taking any pains to 
demonstrate it. On the whole, he must b'e considered as having made a 
very important concession in favour of neutrals, and havjng greatly nar- 
rowed for them the field of that celebrated controversy. , T. 

\ Consil. Belg. ubi aupr^. 

X C. 273. § 2. of Mr. Robinson's translation, and c. 276. § 1004. of that of 
M. Boucher. T. 

§ Above, p. 104. This opinion of our author is adopted, as we have shewn be- 
fore, p. 105. in the case of neutral goods found on board of an enemy's vessels 
but the contrary rule universally takes place in the case of enemy'B goods 
taken on board of a neutral ship, in which case, as we have observed above, p. 
dl, the owner of the vessel is entitleid to his freight, though he has sot 
carried the goods to the place of their destination. Such is^tbe opinion of 
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Those authorities say further, that the <:aptor must pay the 
freight to the master of the vessel, but I do not think that 
opinion reasonable, because freight is not due, unless the 
goods have been carried to their port of destination. It may, 
indeed, be said, and with great truth, that it was not the fault 
of the master, that he did not carry them; but it must be said 
also, that when he took enemy's goods on board of his ship, 
he did it at his own peril, as he must have known that they 
might be taken, and thus be carried into a port of the captpr. 
Therefore, he has no cause to complain, if his ship be merely 
dismissed without paying him any freight; unless it should be 
agreed between him and the captor, that he should carry the 
enemy's goods to the place of their destination, and thus have 
hired his vessel out to the captor himself. I have argued on this 
same principle in the preceding chapter, but in a case direcdy 
opposite; being that of neutral goods and an enemy's vessel*^ 

I shall not now turn to the particular cases in which this 
jsubject has been discussed. The reader, if he approves of the 
princi{des which I have laid^own, will be able to form a cor-, 
rect judgment of what is said by Albertcus GentiliSjj and 
Zouchj^ on the s&me question, and of the controversy, which, 
as the latter relates, was once agitated with so much warmth 
between the English and the Zeaianders.§ Zouchy himself, is' 

Vattel, which is at this day generally considered as law.'* Si Pott trouve sur 
tm wtxMeau neutre des effet* appartenanU aux ennemht on s*en taisit par le droit 
de la guerre: mat* natureilement on doit payer le fret au mattre du vaiteeau, 
qui ne peut toufrir de e^tte taisie. If on board of a neutral vessel, goods are 
found belonging to the enemy, they are seized by the law of war: but 
naturally, the freight is to be paid to the master of the vessel, who cannot 
suffer from that seizure." Vatt L. of N. 1. 3. c. 7. $ 115. Such is also the rule 
in England, though very much restricted, and rendered almost illusory in 
practice. The Atlae, 3 Hob. 243. Am* edit, in not. The Emanuel, 1 £ob. 249. 
The Jfehecca, 2 Hob. 84. The Immanuel, ibid. 172. Am. ed. 

The reason of this rule is very plain, enemy** goods are not, like contra^ 
band, seized and confiscated, ex delicto, but merely ex re; for, he who carries 
enemy's property, is npt guilty of any offence against the law of nations, as 
<mr author himself hat abfy demonstrated, above p. 10& T. 

Above, p. 105. 

t De Advoc Hispan. L 1. c. 28.— —J De Jure Fee. p. 2. $ a Q. 6. 

$ U is related by Zcueht that in the year 1576, the merchants of the 
Spanith Ketherland*, beini^inthe habit of carrying on their commerce with 
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' of opinion, that the neutral vessel ought tojbe released, and 
the enemy's goods confiscated; but, he thinks that freight 
ought to be paid to the master, in which he agrees with the 
Consolato del Mare^ but not with me. He is, however, for 
allowing such freight only pro rata itineris p^ractu^ If his 
doctrine were correct, as in my opinion it is not, it would 
be very difficult to explain this restriction, on satisfactory 

principles.! 

After writing thus much, the works of the learned Heinec- 
cius have come to my hands, and among them his dissertation 
** On the confiscation of ships for carrying prohibited goods ^^\ 
in which§ he briefly considers the two questions which are 
the subject of this and the preceding chapter. The perusal 
of that treatise has not induced me in the least to alter my 
opiftion; I am, on the contrary, confirmed in it by the authority 
of so great a man« If the reader will take the trouble to com- 
pare what has been said by each of us on the same subject, he 
will be satisfied of the reason why I have not thought it neces- 
sary to make any alteration in this chapter, or in that which 
immediately precedes it. 

Spain, then at war>^th the United Frovineei^ under cover of the English flagv 
the privateers of Zealand captured several JSngiith vessels engaged in that 
trade, and had them condemned as prize in their court of admiralty. He adds^ 
that the English complained of it, and by way of retaliation, detained the 
ships of the Zealanders which they found in the ports of England, and im* 
prisoned their commanders. But the prince of Orange prevailed upon the 
queen to accept of a compromise, by^whicb the pi^t^erty UktR wasrestortti 
on both sides. Zouch, ubi wprct* T» 

• In proportion to the voyage performed. T*. 

f We have shewn in former notes, p. 81. 110. that contrary to the opinion of 
our author, freight is generally allowed to the neutral master in the prize* 
courts of Europe. And it is not only paid to him, as Zimch would have it^ 
pro raid itineris, but in toto, and as if the whole voyage had been performed. 
The reason g^veti for it, which appears founded on very sound principles. 
Is, •* that the captor represents bis enemy, by possessing himself of his 
goods, jure belli/ and 'that, although the whole freight has not been earned 
by the completion*of the voyage, yet, as the captor, by his act of .seizure, 
has prevented its completion, his seizure shall operate to the same effect 
as an actual delivery of liie goods to the consignee, and ahtAl subject him 
to the payment ofthe full freight" The Copeidiag€n^lKQb.2iS.Jm^r,edit, T. 

I De natibug ob vecturam %eHtarttm mercium ccmtruitit^^r^-^ C. 2. § 9. 
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, CHAPTER XV. 

Of the Right of Postliminy on neutral territory. 

IT has been questioned whether this right extends to persons 
or things, which, after being taken by an enemy, are 
carried by him into the territory of a neutral. It might be 
supposed that this question is settled by that passage from the 
Digtsty in which PomporCius says, " that one of our people who 
has been taken by the enemy, is understood to be returned 
among us, if he arrives among our friends or upon our ter- 
ritory;''"^ and as the same law w:hich, on the subject of post- 
liminy, applies to persons, applies also to things, there does 
not appear to be any further room for controversy; for it seems, 
th^t under the general denomination oi friends^ Pomponius 
has meant to include neutrals, who are certainly entided to 
that appellation. But Grotius couAtrues it in a different man- 
iier;f he thinks, and in my opinion justly, that by the word 
friends are not generally to be understood, all those who are 
at peace with us, but only those who are engaged with us in 
the same war* He gives the same interpretation to what is 
said by Patdusy that ^^ those are considered as having returned 
to us by right of postliminy , not only who have actually entered 
our territory, but who have arrived within the dominions of a 
friend or allyf because there they begin to be under the safe-^ 
guard of the public faith.":): 

If we take the words ** or an ally*^ conjunctively , (which 
we may, perhaps, do, in the' same manner that we frequently 
construe a con/unc/iv^ into vl disjunctive), Pautus^s opinion will 
support the interpretation of Grotius; for an ally certainly 

* if. de Capt, & Posttim. Revers. 1. & $ 1. 
t De J. B- ac P^ 1. 3. c. %$ 2. n. 1 and 3* 
t ff. ut tuffrd, 1 19.'$ 3. 

tP 
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comes within the description of die word friend. If, howeirer, 
we take it in the disjuncthe sense, it will be sufficient that it 
be a neutral or friendly^ though not an allied nation. Of this 
opinion is Albericus GentiBs;* but he is clearly in the wrong; 
because the reason which Paulas gives, that the person who 
was taken begins, when on a friend's territory, to be under the 
safeguard of the public faith, applies as well and rather more 
to an aU^ than to a mere friend. 

Of the same opinion with Grotius^ and before him, was 
Antonio de Gama^^ whom GeniiGs on that account undertook 
to refute* Zoueh^ according to his custmn, contents himself 
with relating the different opinions of others, and g^ves none 
hiriiself, though he rather appears to incline to that of GentiHs.. 
As to Grotiuo^ he supports what he sa)rs merely by the ai>* 
thori^ of precedents, widwut adding a single argument of his 
own. ^^ Among those," says he, ^^ who are friends, but not 
alfies, prisoners of war do not change their condition, uriftwi 
it be po specirily agreed by treaty," and fay way ol example, 
ho innnediately quotes the seosnd treaty between the Cartiui^ 
gimmno and Romans;^ but Zmtch very propetly observes, 
that it dotes not sufficiently appear whether what the two 
nations agreed upon together is to be considered as a de« 
cUnration of the law of nations, or as an exception to it* !» 
vnriotts treats, among the most ancient as well as the most 
modem, this is a question wUeh it is often difficult to decide; 
and it is always dangerous to ii^er the law of nations merely 
from treaties, without also consulting reason* Grotius adds, in 
his notes, that it appears froo^ Thuanus^ that the king of Ftz 
and Morocco was of the same opinion with him^ but no one 
win be wiUing to be instructed by such mHUiters in liie law eS 
nations* 

* De Advoc Hisp. 1. 1. c. 1. 

f Deciaiooes Lusitanicse, 384. 

X De Jure Fee. p. 2. J 8. Q. 2. 

§ It was Btipukted by that treaty, that if the prisoners matle by the 
Cartfytginians on some nation in friendship with the Rmnam, should come 
irtto the countries under the Mofnan dominioni they might be reclaimed, 
and should again become free; «nd that the firiends of the Carthaginians 
should have the same right within the P$mc dbaUnioos. Grot, ubi wpr^. 
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As to other writers^ Nubems* is of the same opbion yffitk 
Grotima, when he understands by the word retumtd^ one who 
k tome back into the territory of an albf. Hertiua^ agrees 
ako with him, and considers the right of postliminy as not 
being founded on the law of nations, but on municipal laif* 
He decides on the question so often discussed among nations^ 
*^ whether a prisoner of war, or captured pn^rty, which is 
brought into a neutral country, are entitled to their liberty by 
the right of postliminy?" He maintains that they are not; 
*' because," says he, ^^ neutrals are bound ^ to take the^c^ for 
the knv^^ and therefore cannot say that the capture Was illegally 
made*"^ 

Bttt, indeed, if we chuse to consider this subject by die 
mere light of reason, this question appears to me so idle, that 
I wonder that it has exercised the minds of so many writers* 
He who returns among the allies of his sovereign, is entidssl 
to the right of postliminy, because he is considered as havii^ 
returned to his own country^ for allies are considered as 
making but one state with ourselves.^ Certainly they are not 
to be considered as separate nations in respect to the wajr m 
which they unite their forces and mutual aariatance.. There^ 
fore, l^ tfie word friends, which Pothponius^ makes use 
o^ I would understand those who are such in the highest 
degree, that is to say, who are in alliance with us against the 
same enemy; and by Pmthut^s espreaeiott,^ ^ 2i friend or «%^'' 

* Ds Jvre CiTiUtis, 1. 3. $ 4. c 5. ti. 11. 

t Adnot. ad Pidfend De Jure K. and G. t. & c. 6. n. 25. 

X Such is also tb« opinion of all the modern wrfters, and pttr^euUrly <yf 
Vmtei. Le th^oittkffttHtnirae n*a p^inf lieu ehez htpeuplew neutregf car quieonqtte 
iteut demsunr netttre dam me guerte ett ohlig^ de ia contiddter qutmt d Wi 
effeUi eomme 6^alement jutte de part Cf d^autrct Cf par conUtfuent de regarder 
6omme bien acquit tout ce qui ett prit par Pun ou V autre parti. The right of 
poBtliminy does not take place amon^ neutral nations; for Whoever will rt* 
main neutral In a war, is obliged to took upon it, as to its effects, as hiin% 
s^aNy jttst on both sides, and consequently to consider as a lafwihl 
sequiaition whatever is capUired by either party. Law of Kat. I. 3. c. 
14. $ 30& 

^Unam canttituunt Cvbttatem. See the ffenrick and Maria, 4 Rob. 49. 
Jnur. edit. T. 

II Above, p. 113. % Ibid. 
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» I would understand him, who is at the same time in friend- 
ship and in alliance with us; for otherwise, it would have 
been sufficient to have made use of the word friend.^ With 
such alone, because of the alliance, the right of postlimtny 

• 

* The doctrine of fiattliminy, arooDg the Micient Ranumi, applied prin- 
cipally to persons, it beinfjp the practice at the time when that country 
flourished, to make tlaves of prisoners taken in war. To such, Ponipmiut 
snd Paulut particulariy meant to apply their principles on this subject, and 
therefore, it U not easy, to refer them to the case of ships and goods taken 
at sea in a modem maritime war. Nor does it sufficiently appear whether 
those authors meant to speak of prisoners who made their escape into a 
friendly or allied country, as well as of those who came thither in the pos- 
session of their masters who had purchased them from the captors. It is 
^, that a different rule might have obtained in each of these different 
I* The civilians take too much pains to apply the principles of the 
Roman law to every case that presents itself; not considering, that the dif- 
ference between ancient and modem manners renders them, in many. 
instances, little susceptible of a direct application. 

There would be, in our opinion, little difficulty in settling this qucsstion 
of postliminy on neutral territory^ if a proper attention were paid to the 
distinction which the law has established between military and civil 
rights. We call military rights those which belligerents acquire in war, 
by capture or conquest, to the property of their enemies, and civil rights^ 
those which are acquired out of war by contract or otherwise. These dif- 
ferent rights receive a different kind of proof. Military rights are evidenced 
hy possession, and civil rights by the ordinary proofs of title* A prize, there- 
fore, which is brought into a neutral territory, in the possession of the captors 
or of their agents, does not return to its former owner, by the law of 
poftliminy, because neutrals are bound to take notice of the military right 
which the pouession evidences. But they are not bound to receive any 
other proof of it than the possession itself; for with the mere right oj 
property of the captor they have nothing to do; the right of possession is the 
only thing that they cannot controvert, and in that, as Hertius says, they 
are bound to take the fact for the lav). If, therefore, a vessel, after cap- 
ture, should escape, or be brought into a neutral territory by others 
than the captor,, his agents, or those who otherwise lawfully claim under 
hire, as there is no longer any legal eviilenee of the military right» t^fact 
which is to be taken for law, the, civil right of the former owner revives, 
and the property returns to him by the law of postliminy. We do not mean 
to speak here of property regularly condemned in the tribunals of the 
captor; such a condemnation conyerts the military into a cfViV right, of 
which the sentence is die legal evidence. 

For want of attending to these distinctions, the. broad and unqualified 
propositions of our author have led many into an etror. X 
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takes {dace^ but with those who are merely friends to both , 
parties, the state or condition of our citizens, or of our 
property, does not change, because there is no reason for it* 
Wherefore, I wonder that Gentilis and others have been of 
opinion, that every thing which is brought into the dominions 
of a neutral country, returns by postliminy, and as a conse- 
quence thereof, that prisoners carried into the territory of a 
friend, become free.^ 

This doctrine, as to prisoners, is roundly asserted by 
Joannes de Immoia^^ and Petrinus BtUus^X with whom Zouch 
appears to concur in sentiment.^ But the contrary is so plain, 
that even sceptics have never seriously entertained a doubt of 
it; for all unanimously agree, that a right of property is ac« 
quired by capture in war, and that that right continues in the 
country of a friend. And if it be true, that the prizes which 
I have taken, and the prisoners that I have made, remain my 
property, by what right shall a prince, who b my friend, take 
from me those things which belong to mt^ plena jure^ and g^ve 

* By the law of nations, as at present understood, the right of postliminy 
takes place with respect to personst even in a neutrai country. For the mo- 
ment that a prisoner sets his foot on naural territory f no ibree whatever tf 
the belligerent can protect him. '' A privateer," says Vattel, " carries his 
prize into a neutral port, and there freely sells it; but he would not be 
allowed to put his prisoners ashore, in order to confine them; for to keep or 
dHain priioneri qfviar, in ijrderto eonfinethem, lir a continuatitm tif hottititiet,** 
Law of Nst. I. 3. c. 7. $ 132. True, the captor may confine them on boarel 
of his ship, even though in the neutral's port, or within his jurisdiction; 
because a ship is considered as it were a part of the territory of the 
sovereign to whom it belongs. (See above, p. 109, 110.), but beyon4 that, 
no force can lawfully be exercised by a belligerent on person* in a neutral 
country. 

If, however, a passage should be granted to a body of land troops through 
a neutral territory, there is no doubt that tbey might keep under confine^ 
ment the prisoners that they had with them. For this power would be 
incident to the right of psssage, which otherwise would not be effectually 
granted. And an army (as well as a fieti) is considered, noAerever it me^ 
btt in many respects, as a prmdium of the nation to whom it belongs. See 
above, p. 39. « 7*. 

t Consil. 50. 

% De Re Militari, p. 2. tit. la n. 12. 

$ De Jure Fee. p. 2. $ 9. Q. S. 
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Aem i^ to anocher, though be be equally his fiicod? Itissuf* 
ficiently dear, that he cannot do it without injimng me. Nor 
am he do it by his courts of justice, for he caimot lawfoUy 
judge betireen ine and my enemy, without the agreement of 
both** As therefore, what is taken in war remains the fro* 
per^ of tfie captor, though in a neutral country, the Swe^ah 
ambassador was wrong, wtato, in the year 1657, he claimed 
certain letters of his, which had been intercepted 1^ the Danes^ 
with whom his sov^ereign was at war, and delivered to the 
8tates*general, who were his friends; contending that, by that 
delivery they had again become his own.t 

Treaties, however, are sometimes made between sovereigns 
on a diflerent prindple, as was the case fonnerly between the 
Roman9 and Carthaginiane^ by the second treaty which Grotha 
quotes from F»lybiu8m And thus, by the 30th article of the 
treaty of peace between the king of Portugal and the st^ea* 
general of the 6th of Augu$t 1661, it was stipulated, that 
^ what should be taken by the enemy of either, and carried 
into the port of the other, if demanded within a certain time, 
should be restored." But such conventions cannot be made 
without injury to him who carries his prizes into the territory 
of his friend as into a safe place* Therefore, they ^ect no 
change in the principles of reason, or of the law of nations. 
For more upon this subject, see Cunania^s dissertation De 
CauMd FostUminii, and Locceniuiy De Jure Maritima^X where 
die arguments of Cunmu^ are briefly stated. Ii 

* As between the belH^rents, the neutrtl is hound to see right wherever 
he sees pfMtenion.- of a right unaccompanied with possession^ he cannot 
take notice. We mean to speak only of rights acquired by or ibunded on 
the law of war, for of other rights he may judge as if no war existed. T, 

f Aitz. 1. S7' Because the possession of the captor continued in the 
hands of his donee; and because such things as letters and the like, when 
taken in war, do not require a sentence of condemnation to divest the light 
of property of the first owner. Statim capientium fiunt. - T. 

J L. 2. c. 4. n. 6, 10. 

II Ut emm victor intrtt propria praneUa tutus est, itd si atnici Jldem elegerit, 
O in sua prasidia se et sua contulerit, etiam iilic publico nomine tutus est — 
Serutn est atque inutile, hostem tentare in alieno territorio n>i suum alteri 
adimerti out cum comnwns amico agere, ut siii restituat^ Nihil emm hostile out 
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Thiflf however, U true only as to capftures made ui a just 
war, for if any thing has been taken by pirates, it is by aH 
means to be restored to the former owners ; and so it has been 
stipulated in various treaties between different nations.* And 
it is a rule generally adopted among M the nations of Europe^ 
that a capture by pirates does not change the property, whidi 
subject has been treated more at large by others^ as I shall 
shew hereafter*! 

' Agreeably to these principles, if my property, captured by 
enemies, comes into the territory of an ally, it returns to my 
use, and hence it is considered as if it had been delivered by 
my ally from the common enemy. And yet, the FreAch m a 
similar case, formerly acted on a tiifferent principle, in eon* 
sequence of which, the states-general, on the 4th and 5th of 
December 1637, decreed, that the same should be done with 
respect to them4 § 

wolentuin vel ipte tnolktur, vel alterum agitare in -wos Jlnet contra a^erutip 
patietur, ^uem fide publica in portum *uum adnUtit. , The same safety 
that the conqueror finds in his own fortresses^ he will iind in the dominions 
of his fl*iend; if relying upon his honour, he has put himself and what be* 
longs to him into his power, the public &ith w91 protect him there. In vahi 
•hall his enemy endeavour to retake by fot«e what was taken ftt>m him, or 
to prevail upon the neutral sovereign to restore it to him. The neutral 
sovereign will not commit an act of hostility agiunst his friend* whom 
he has admitted into his country under the protection of the public faith; 
nor will he suffer' any other person to hurt him within his territory, 
Loccen, ubi tupr^, in Scriptor. de ^ure Nautico ISf Marit. Fatcicul. vol. ii. p, 
976, We have thought that our readers would not be displeased with our 
transcribing this beautiful passage out of the writings of ooe of those 
Northern profettort, against whom sir yamea Marriott has so unjustly and ao 
illiberally vented his spleen. Vide hit decree in the case of the ehip Coliimbo8» 
in the first volume of Collectanea Juridica. T. 

* Treaty between the emperor of Morocco and the states-general^ of the 
24th of September 1610, art 4.— Treaty of peace between the Umted J^o- 
minces and Fortugal^ of the 6th of August. 1661, art. 20.— Treaty of commerce 
between France and the states-general, of the 27th of April 1663, art. 45.-« 
Treaty of peace between England and the states-general* of the 14th of 
September 1662, art. 11. 

t P(»st, c. 17. 

t Aitz. 1. 21. 24. 

$ Aitzema relates, that France beipg in aUiance with MoUandt and both 
being at war with Spain, the French had refused to restore to the fhach 
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It is more doubtful, whether a captor may in a neutral 
territory, sell the thing which he has taken from his enemy, 
and recover the price of the sale? By the 12th article of the 
treaty of peace between the United Provinces and England^ 
of the 4th of September 1662, it was provided, that in such a 
case, if the consideration of the sale had not been paid to the 
captor, the property should return to its former owner, which 
article, in a particular case, that happened afterwards, the 
states-general ordered to be carried into execution.* But I 
would wish to know on what principle this stipulation was 
founded? And how, if the sale of the prize by the captor is 
lawful, his enemy can be made to derive an advantage from 
it? It will be difficult to account satisfactorily for this; for 
it is an established principle, that we may lawfully assist 
our friends, although enemies to each other, provided we do 
not supply them with implements of war, and do not shew 
more favour to one than to the other. It cannot, therefore, be 
required, that we should shut our ports against them, or pro- 
hibit all commercial intercourse between them and our citi- 
zens. I am of opinion, that this 12th article is to be classed 
among special treaties, the reason of which is often concealed 
from us; for in general, we are free to exercise the rights of 

their property which they hfi,d recaptured from the Spanith privateers; 
whereupon^ the Dutch, by way of retaliation, issued the edict which our 
author mentions, by which they ordered that no part of the French property 
which their vessels of war should retake from the Spamardt should be re- 
stored to the French, until they should pursue a different line of conduct 
with respect to them. 2 Aitz. p. 752. fol. ed, T. 

* Aitz. 1. 44. It is difficult to understand how prohibiting the sale of. 
prizes in a neutral country is tantamount with interdicting all trade with 
the country of the captors; but this strong language of our author, sheMFs 
how much he was in favour of the right of the belligerents to sell their 
prizes in neutral countries; and that this right exists, is not only the opinion 
of Byniershoek, but of almost all the writers on tlie law of nations, and par- 
ticularly of Fattel in the passage last above cited. The same right, however, 
should be granted to both parties alike, otherwise, the one to whom it is 
refused, will have a just right to complain. But neutral govemmenU 
generally find it inconvenient to permit the privateers of contending nations 
to frequent their ports with their prizes at the same time, and therefore 
the right is either only granted to one of the parties, by virttfe of a special 
treat)q| or denied to both. 7. 
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ownership over our property in a neutral country, whether 
we have acquired it by the lawof nations, or by the municipal 
law. . 

Although it be lawful, on rational principles, to carry a 
prize into a neutral territory, and there to sell it if the captor 
thinks proper, laws have, nevertheless, more than once, been 
made to the contrary. The states-general, on the 9th oi August 
1658, issued an edict, by which they ordered, that no foreign, 
captor who might be compelled by stress of weather, or some 
other reasonable cause, to bring his prize into the ports of this 
country, should presume to sell any part of it, or even to break 
bulk, but that he should inform the bailiff of the plaice of his 
arrival, who, having placed a guard on board of t&e ship, 
should keep a strict watch over her, until her departure, in- 
flicting, moreover, a discretionary penalty, and a fine of one 
thousand florins, on any one that should assist in unlading, 
or purchase any thing out of her. To which edict, the said 
states-general, on the 7th of November in the same year, 
enacted a supplement, by which it was ordered that no prize- 
ship should be brought into the port itself, but merely into the 
outer roads, where she might be sheltered from danger, and 
that nothing should be unladen or sold out of her; and if any 
one should act to the contrary, the prize should be restored to 
the former owner, as though it had never been taken, and the 
captor himself should be detained, and his own vessel seized 
and confiscated. The remainder of the edict merely confirms 
that of the ninth, of August above mentioned. Whether those 
edicts were extorted from the states-general, by fear or by 
any other cause, I do not know; but lest they should hereafter 
militate against rational principles, we must declare that we 
rather believe them to have been temporary than perpetiJ&l 
laws. 
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CHAPTER XVI. 

Of tihe Right of Postliminy as applied to cities and states.* 

T T has been very properly Baid by Grotius^j that " the right 
'^ of postliminy is appKcaUe* to a whok people^, as well as to 
iiD individual^ and that a political body, which was free before, 
recovers its freedom when its allies, by f<H'ce of arms, deliver 
it from the yoke of the enemy." Hotoman is of the same 
opinion, but there is some doubt whether this principle has 
been always and every where observed in the United Nether^ 
lands. In the case of Groningen^ there is no doubt that it was 
attended to, as tbat city and province was admitted into the 
confederation, after we had reconquered it from the Spaniard^ 
thou|^ it-is to this day doubtful, whether theyhad ever before 
normally signed the articles of Utrecht^ and they had certainly 
renounced them while under the Spanish dominion* Those 
articles had, however, been signed by the district of OtMnelan^ 
den^ which constitutes much the largest part of that province. 
The inhabitants of the district of Drenthe were, on the 1 1th 
of April 1580, admitted into the confederation of Utrecht^ bitf 
their country was afterwards invaded and occupied by the 
Spaniards. After the enemy had withdrawn and evacuated 
their territory, it seems clear, that they had recovered all their 
former rights, by virtue of tl>e law of postliminy. Neverthe- 
less, although they several times petitioned the states-general, 
to. be readmitted into the union, no order has yet been taken 
upon any of their petitions; and once, in the year 1650, when, 
after having received a summons, which, it is said, the presi- 

* We have taken the liberty to abridge several parts of this chapter^ 
which* in the original, contains a variety of details, altogether uninteresting 
to us, and which do not at all elucidate the author's principles. T. 

t De J. B. ac P. I 3. c 9. J 9. n. 1. 
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dent of the states-general had signed by misuke, their de- 
puties attended at a meeting of the states, they were refused 
admittance. This certainly appears to be an act of injustice^ 
particularly as neither the states-general nor the provinciaL 
states* have ever given any reason for their refusal to admit 
them, in which they persist to this day*. It may, perhaps, be 
^leged, that the Drenthen did not renounce their allegiance 
to the king of Spaing as the other confederates did on the 26th 
q£ July 1581; consequently, that they remained under the 
dominion of the Spaniards^ and are to be treated as a con- 
quered country* But I would not exclude them on that 
account, as I am not clear that they forfeited the privileges of 
the Dutch union, merely because they did not renounce the 
king of Spain^ nor do I find that this has ever been objected 
to them. Therefore, I see no reason why the DrerUhers 
should not enjoy the benefit of the law of postliminy*^ 

The inhabitants of those parts of Brabant^ which were 
under the dominion of the king of Spain^ but were afterwards 
taken by the United Dutch^\ also petitioned the states-general, 
in 1646, to be admitted into the confederation of Utrecht; but 
they were not even permitted to manage their own interned 
government. Some of the proviiicial states^ however, gave 
power to their delegates to decide upon that business, but 
nothing was done in it. The Brabanters again petitioned on 
the 22d of March 1651, but to no purpose. Their case does 
not appear to come properly within the principle of the law of 
postliminy^ for none of their cities, except Breda j hsijd ever 
been admitted into the confederation of Utrecht* But as to 
the inhabitants of Breda, I entertain the same opinion which 
I have already expressed with regard to those of the district 
of Drenthe* 

* Of Over'Tsteip within which the territory of Drenthc was included. 71 
f They were not, however, admitted to that benefit, and they were 
8tiU a dependent territory at the time of the invasion of Solland by the 
Frtnch. T» 

\ The districts of Mauland^ Kuycif and Kempenland, with the cities of 
BoitUduCt Breda, Bergen-op-Zoom and their territories, which constituted 
what was formerly called Dutch Bra^t. T. 
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The case of GueUerhnd, Utrecht^ and Over-Tssel, three oyt 
of the seven united provinces, comes much more property 
within the law of postliminy. In the year 1672, they were 
taken by the French^* and afterwards recovered by us. While 
they were in the power of the enemy, they certainly were not 
entitled to their former rights as confederates, and on that ac- 
count their delegates were very properly ordered not to attend^ 
any longer at the meetings of the states-general; but when 
those .provinces again came into our possession, they were 
with equal propriety, considered as being restored to dieir 
former rights, by virtue of the law of postliminy. Indeed, the 
States-general decreed, on the 20th of April 1674, that those 
provinces should be restored to their former municipal and 
confederate rights, as they. enjoyed them before their capture, 
except, however, that they deprived Guelderland of one vote in 
the assembly of the states, and several other conditions were, 
in fact, imposed upon them before they were readmittted into 
the union; for, they were informed, that they should swear 
anew to the articles of confederation, as if they were admitted 
for the first time. But if, by the operation of the law of post- 
liminy, every thing is to be restored as if the captivity had not 
taken place, as it is every where understood, and is con- 
formable to the usage of nations, every thing ought to have 
been restored to those provinces, which they possessed before 
their capture. They were, in my opinion, fully entitled to the 
benefit of the law of postliminy, and if so, why was a part of 
their rights retained? If, on the contrary, they were not, why 
was any thing granted to them? 

It has been objected, I know, that the decrees of the states- 
general, on the subject of postliminy, speak of our subjects 
only, and that no mention is made in them of our alKes and 
confederates; but that was not the question at the time when 
those decrees were made. Nay, even if the point were to be 
decided by those decrees, those should certainly be considered 
as subjects of this state or republic, who constitute so large a 
part of it. Others are more properly of opinion, that on the 
subject of postliminy, there ought to be no difference between 
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ourselves and our allies and confederates* Hence the decree 
ofxthe states-general, of the 23d of October 1676, which I have 
mentioned above,"^ grants the benefit of that law, not only to 
those things which have been taken on board of our vessels, 
and afterwards recaptured, but also to those which are taken 
by the enemy, on board of the vessels of allies and of neutrals, 
and afterwards recaptured by us. I have also herein before^ 
shewn, that such was formerly the doctrine adopted by the 
states-general, and that they Uamed the French for having 
followed a different principle.! 

While the kingdom of Portugal was in the possession of 
the Spaniards^ with whom we were at war, the states-general 
conquered a considerable part of the colony of Brazil^ and 
several others of the Portuguese dominions in different parts 
of the world. After Portugal had recovered her independence, 
a truce of ten years was signed between that country and the 
states-general, in 16404 But our government would not per- 
mit that the Portuguese should claim by virtue of the law of 
postliminy, any part of the dominions which once had be- 
longed to them, and which we had taken from the Spaniards. 
In 165/, the truce being expired, but before any notice given 
of the renewal of hostilities, the Portuguese retook some of 
those places, and on the states-general complaining of it, they 
refused to restore them, but offered to pay a sum of money by 
way of compensation, which our government not being dis- 
posed to accept, they declared war against Portugal^ on the 
22d of October 1657. At last this controversy was setded by 
the treaty of peace which was made on the 6th of August 
1661. 

The Portuguese were undoubtedly in the rig^t, to claim the 
dominions which the states-general had taken from them, be- 

• C. 5. ^t Above, p. 119. 

\ ShorUy after the restoration of the house of Braganza to the throne of 
Partngalt the states-general made a treaty of alliance with that kingdom 
against Spain^ notwithstanding which the two allies remained at war with 
each other, and although they united their forces against the common 
enemy, their mutual hostilities were only suspended by a truce often years, 
which was not very religiously observed. Cerisier, Hist. Gen. cies Prov. Un. 
t«l. vi. p. 148.— ^flyna/, Hint. Phiiot. IsT PoliU 1. 9. 
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cause tk^ staleB themfiehres asserted, tliat die kii^pdtom of 
Portugal did not beloQg to Spmiu In addition to this, the 
Poriuguest had been in alliance with the states-general in the 
war against Spain^ sd that the places belonging to them which 
bad come into the {iossession of the Dutchy their allies, were 
dearly to return to their former sovereign, by virtiie of the 
^law of postliminy* It is true, that at the very time when those 
places came into the power of the Dutch^ there was no kii^ 
of Portugal, but when afterwards, that country was restored 
to its independency, the Portuguese were entitled to resume 
the possession of the territories thsit had been conquered by 
tfteir allies from the enemies, saving the claim of the states* 
general for the expenses which they had incurred in taking 
them. 
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CHAPTER XVII. 

Of PitaUs. 

IT is a principle consonant to reason and sanctioned by the 
rules of positive law, that things taken by pirates or rob- 

iiersy^ not thereby undergo a chs^)ge of prQpjer|;y, nor require 
the operation of the law oi poatliminy^ to return to their former 
owners. The authority of the Digest is in point,* and I have 

tshewn in a former chapter,! that this ral^ has been adopted 
by seweral nations in their treaties with each other. I need 
not, therefore, bring forward the additional authorities of 
Grotius^X Gentiiis^§ and Zouch^W and of a number of other 
writers. .But I shall proceed to examine who are the persons 
to whom we may properly apply the denQpnination of pirates 
QXkdroHers. 

we call pirates and plunderers, ([pradonesj those, who, 
without the authorization of any sovereign, commit depre- 

. dations by «ea#r Jwd«^ flence, by tli&law of j(his country, they 

* fr. Be Capt & PostUm. Revera. 1. 19. ^ 2. Ibid. l.^. 37. 

t C. 15. 

fDe J. B.ftcP. ]. 3.C.9. $. 16. ^ 

$ I>e Jure Belli, 1. 1. c. 4. 

(I De Jure Fee. P. 2. $ 8. Q: J^* «. ^ 

f Our author's definition seems to be intended to *a]^y equally to pirates 
tmd iand-robier*; whereas it might have been expected. that he would have 
l^cn one to be applied exekuiively to* the ftrtiier description of men. We 
havenot been able to find one in the books altggHher 9i^UsfactoQr,( that given 
by l^r. JBavfiitu secm^ deficiont, inasmuch ii» it^inight ppssihly be applied 
to HiMe who sail wkh,mt^m€Xi as to those wh||p|laf)(t4««« A ooimnission from 
.a sQfvereign. He defines a pirate, " onewU^jlajJIirieh himself, either by 
surprise or open force, sets upon merchants or others, tradii^ by sea, to 
•pott them of th^r good^ and treasure.'' 1 Mani^.V^C' 967. Independent 
«f the objection which we iiave made, there Afvp^fMrS'lo^be inthis definition 
« gre«t deal of unnccctsMry sedundftncy. 

Wcftt 
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are punished as pirates, who sail out for the purpose of making 
depredations on the enemy, without a commission from the 
admiral, and without having complied with the requisites of 

Were we to presume to offer % definition of our own, we would say» that 
a pirate is " he> who sailing without being authorized by any sovereign to 
make captures, (or with commissions from different sovereigns at war with 
each other), commits depredations at sea or on shore." We say, *' €ir on 
shore," because it appears to us, that on the principle of the celebrated 
case of Lindo v. Rodney, Doug. 591. (which, we think, may be extended 
thus far without straining its analogy), if the crew of an unlicensed cruiser 'i 

should land on a defenceless coast, there commit depredations and carry off 
the booty on board of their ship, the act would be piracy; and to be tried m 
a court having admiralty jurisdiction. This doctrine (if correct) may find 
its application in case such pirates should be brought or found.in a country 
different from that in which the depredations were committed. T^ei^ 
unless they could be tried as pirate*, they could not be tried at all. . 

We mean to speak here of piracy by the iav) of nationt only, notVf thi# 
offence as it is considered at the commiM lam. The definition abovf quoted 
from. ITavitni, was clearly meant by him to apply merely to |xracy by th^law 
of nations, for, in the very next page he gives us the common law definition of 
the same crime, which is very differowtTfrom the former one. " A pirate,|J 
says he, ** at the common law, is a person who commits any of those acts 
robbery and depredation on the high fleas, which, if committed at land, 
would have amounted to felony." 1 jffamk. P. C. 268. Oh tl^ saiQtt prin- 
ciple, the law of the United State* defines piracy in general, ihefionx^t^vm 
at sea, or in a river, haven, bason or bay, out of the juriadiction of an^sar- 
ticular state, of murder, robbery, or any other pffence, which^ if cGmnuttea 
vfithin the i^dfofa couAty, ^ufd, 4>y the law m the UniieB State*, be punish- 
able with death. Act 4 the 30tlt of AptU 1790. $ 8.--1' Law* U. STVOi. 
Several other offencdb are iQacle piracji by the same statute, which come 
within the proper scope of Municipal legislation. 

Here, ,thejn, appear to tffptwd 4bf&rent and distinct species of oifences; 
one agaiw^t^jfenera/ la^of nafton*, slid the othe&«gainst the fnunidpal 
lam i^mitiid' iVhe laws whiah.constititethe latter kind of crime, are in 
some respects more exten*ive, and in o^ers more rettricted than that which 
defines 1;|ie former. They are more exten*ive, in as much as they make 
piracy of an act of felony oomihitted by an individual at sea, even qn beard 
of a commisa^biied vessel V his own naUon,' and more regtrieted, because 
they^ requin, in order to Mtistitute a piratical act, the commission at sell 
of a c&tmnon or *tatute kiwfdt^, whereas the law^nations in itsdefinitioDB^ 
of crimes, does not taktaotiib of ^he technical rules of the commoo or any 
other municipal law. " . \ 

An important question here*pccur»e " Whether an act of piracy, dewly 
considered as such by the tliw of natii^ns, may be inquired of, and punished 
by the courts c( England or the Umtid State* possessing admiralty juris- 
diction in criminal cases, although it should not be piracy at the eom«im 
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the IW, on the subject of privateeribg. If an inhabitant of thfe 
United Netherlands should sailoat under a commission from 
any foreign prince, or, without the consent of the states-general, 
should take a foreign commission in addition to one frOiil our 
own government, he is to be punished by the forfeiture of life 
anfd goods; and of the security given on receiving his c'ommis- 
sion here.* By another lawf it is decreed, that those who 
shall act thus are tb be considered a& pirates^\ which is very 
fbadonable, because they might thus commit depredations on 
the subjects of nations in amity with lis, and involve their own 
sovereign into a war.$ Probably this last law was made on 

• 

iai»,^Ti€(t be expressly provided for by statute? The learned Wooddeson 
r IS in favoor of the aflfunnative. <* Whether," says he, '* a charge amounts 
to piracy or not, tnuat ttiil depend on the law of natiows, except 
where, in the case of Britith subjects, express acts of parliament have 
declared, that the crimes therein specified shall be adjudged piracy^ or 
shall be liable to the same mode of trial and degree of punishment." 
1 W'^oddes. 140. T. 

• Edicts of the 27th of July 1627, and 26th of Apnl 1653. 

t Edictof the 29th of January 165a 

X By the law of the Uniud States, *' any citizen accepting or exercising 
within the American territory, a commission from a foreign prince, shall be 
flhied not exceeding two thousand dollars, and imprisoned not exceeding 
thr^ years; and any ptrson who, in the United States, shall fit or attempt to 
'Mr:put or be condbmed in a privateer, with intent to commit hostilities 
aj^lAst a foreign state, with whom the UMted States are at peace, or shall 
«,deii^r a (foreign) commission fbr any ship or vessel to be employed as 
aiP8resaid, shall be fined not exceeding five thousand dollars, imprisoned not 
exceeding thtee yfears, and the vessel with all ]||r materials shall be for- 
feited." Act of the Sth of June 1794.— 3 Lams V. S. 89: And by a subsequent 
act, " if 'any 'citizen of the United States shall, *w/fAo«f the limits of the^ame, 
fit out or procure to be fitted out, or Tcnowingly be concerned in tfie fitting 
out of a privatteer for the purpose of cruising against the subjects of a 
nation in amity with us, or shall take' the command, or serve on board of 
such privateer, or purchase any interest in her, he shall be adjudged guilty 
of a high misdemeanor, and be punished by a fine not e&ceeding' tea 
thousand dollars, and imprisonment not exceeding ten years." Act of' the 
4M of June 1797.— 4 Lams U S. 3. T. 

$ Sir Leoline Jenkins considers those who commit deptedations under 
setera) commissions fVom different sovereigns, as pirates in the highest 
degree, " The law," says he, " distinguishes between a pirate who is a 
higbwayman, and sets up for robbing, either having no commission at all, 
or eise hath t^vo or three, and a lawful man of war that exeeeds his commis- 
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account of those who, in the month of November 1657, com- 
mitted depredations under double commissions from France 
and Portugal^* of whom I have read in the newspapers of that 

time* 

But what shall we say of those who make use of double 

passports or sea-letters, as is frequently done by masters of 
vessels, in order to carry on a contraband trade, or to commit 
other frauds with greater safety? They, indeed, .are not 
equally guilty with pirates; yet, the states-general, by their 
edicts of the 31st of December 1657, have ordered the con- 
fiscation of their ships and goods. Certain sophistical lawyersj 
have pretended to argue, that such an act does no injury to us, 
if it is not done in fraud of our own laws; but this is a weak 
and silly argument, for it is important to the world at large, 

sion. 2 L- yenk. 714. There may be a difference, however, if the comrnls- 
^ons are from sovereigns in alliance with each other; but although in such 
a case it might not amount to the crime of piracy, still it would be irregular 
and illegal, because the two belligerents might have adopted different 
rules of conduct with re9pect to neutrals, or may be separately bound 
by engagements unknown to the party. Regularly, no one ought to accept 
of a commission frorna foreign prince, without the permission of his own 
sovereign. 

On this subject, we know, that there have been various opinions. The che- 
valier de Abreut (a Spaniard) ^ in his Treatise on Captures, first published at 
CadiZi in 1756, and lately at Paris, in a French tmnslation, in4802--thinks, that 
there can be no inconvenience in taking several commissions from different 
sovereigns allied in the same war, because they all tend to the same end, 
the destruction of the common enemy. Jbreu, part % c. 1. J 7. — but we cannot 
jigree with him on this point, because we think, that it doea not belong to 
an individual to judge or the relations that may exist between different 
sovereigns, and on his single responsibility to run the risk of involving his 
own c^ntry into a war. Louis XIV. in his Ordonnance de la Marine o^ 1681, 
expressly forbids his subjects and all persons residing in France^ to take 
commissions from other sovereigns, without distinguishing whether his 
allies or not, under the penalty of being punished as pirates. Ord. tit. des 
Prises, art. 3. Valin, for various excellent reasons, thinks, that independent of 
positive law, the taking of several commissions even from allied sovereigns, 
cannot be justified, and strongly combats the opinion of the chevalier de 
Ahreu. 2 Vol. Comment. 236. y. 

* France and the United Netherlands were at that time in alliance together 
against Spain, and the United Netherlands were engaged in a separate war 
against Portugal. T: 

t Consil. Belg. vol. 4. Cons. 203. 
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that good faith should be preserved between sovereigns and 
their subjects, and that the latter should not be permitted to 
injure the former, by their fraudulent conduct.* 

There are also others, who, although they are not properly 
called pirates^ yet on account of the atrocity of their crimes, 
are punished as such. It is so with those hostile ships whoxome 
too near our shores, in violation of the prohibition of the sove- 
reign. On the 24th of February 1696, the states-general issued 
an edict, by which it was enacted, •* that all French privateers 
which should come close to the land^ within the buoys, a fleet 
not being at hand to protect them, should be capitally punished, 
and this law was actually carried into execution, at Groningen, 
on the 14th of March of the same year. By what right such 
things are done, I have discussed in a former chapter.f Those 
also by our laws are punished as pirates, who commit frauds 
in matters of insurance,:^ and likewise those who cut the nets 
which are spread out for the herring *fishery.§ 

Alb^ricus Gentilis^W and several other writers are of opinion, 
that those nations of Africa, whom we call Barbarians, are to 
be considered as pirates, and that captures made by them, 
work no change of property; but that opinion cannot be de- 
fended on any rational principle. The Algerines, Tripolitans, 
Tunisians, and those qf Sake, are not pirates, but regularly 
organized societies, who have a fixed territory and an estab- 

* In England and in the United States, the rule is, that the courts take no 
notice of the revenue laws of otlier countries; and therefore, insurances 
made on goods or voyages prohibited abroad are supported wl^ not con- 
trary to the stipulations of the parties. Planche v. Fletcher f Dougl. 238. 
This principle* however, has been much contested by writers on both sides ^ 
of the question; of which controversy see an account in Park on Insar. 
341. 6iA edit. T, 

f Above, c. 3. p. 19. 

X Edict of Philip the 2d on Insurance, of the 26th of January 1550. $ 22. 
We have not been able to ascertain the precise extent of tl»is law. It is not 
mentioned in the Curia Philipica, nor inserted with the other maritime ' 
ordinances of the same sovereign, in Les U* IS^CoutumeM de la Mer, nor in 
Adriaan Veroier*9 c^pUection of Spanish and Dutch maritime laws, entitled 
" Over de Zee-Pechten." T 

§ Edict of Philip the ^d. of the 9th of March 1580. $ 23. 

II De Advoc. Hispan. 1. 1. c. 15* 
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llshed government^ with whom we ar^ iipw at peace ^avf. 
now at war, as with other nations, an4 who, therefore, are 
entitled to the same rights as other independent states. The 
sovereigns of Europe often enter into treaties with them, and 
the states-general have done it in severfd instances*'^ Cicero 
defines a regular enemy ^^ one who hath a comiponwealth, a 
court of justice, a treasury, the consent dnd agreement of the 
citizens, and who pays some regard to treaties of peace and 
alliance*! All these thing? are to be found among the Bar- 
barians of Africa^ for they pay the same regard to treaties.of 
peace and alliance that other nations do, who generally attend 
more to their convenience than to their engagements* And if 
they should not observe the faith of treaties with the most 
scrupulous respect, it cannot be well required of them; for, 
it would be required in vain of other sovereigns. Nay, if they 
should even act with more injustice than other nations do, 
they should not on that account, as HuberusX very properly 
observes, lose the rights and privileges of sovereign states* 

Indeed, as the Alffertnes constitute a republic, ambassadors 
are sent to them by other princes, and those who are made 
prisoners by them, change their condition and become slayes.$ 
Perhaps the Spaniards do not reckon those Barbarians among 
the number of regular enemies; but, although it may be 
correct, as to them, the principle will not bear to be extended 
beyond Spain. The Dutch, it is true, are in the habit of car- 
rying their Mgerine prisoners into Spain, and there by the 
lex talionis, to sell them into slavery, but this is conformable 
to the law of war, which may be carried into execution against 

• Particularly on the 30th of April 1679, and 1st of May 1680, and often 
afterwards. 

•f ^i Jiaberet Eeinpublicani^ curtain, ararium, contensum €f concordiam 
civiupi, ratio7tein aliquam, si res ita tulisset, pacts Cr foederis. Cic. Philip. 
4. C. 14 

X De Jure Civitat. 1. 3. c. 5. § 4. n. ult. 

§ Hence, those who are taken by the Algerines are not only privately, but 
sometimes publicly, redeemed. The states-general, on the 25th of Sep- 
iember 1681, ordained, that the bailiffs of towns should report to the magts* 
tvates those of their inhabitants who should be taken by the Algerines, and 
that the magistrates should report to the counsellors of the states of Sotltmd^ 
that the^ might take niefisures to effect the redemption of tlje captives. 
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)[ have above dii^c^sisted ;in :tbe itbii?d plifipter;. 

jh^v^e r))^e;a c^i^i4ere(l to a.ceFtfM^4«^f)e fuSrpir^Mie^, so far, $|t 
l.qgs^, ifyax t^i,eir ,c^pU\re ;Wap ^jc^t jfep^gbt tp Jhftve »ForW i^ny 
ichaflge Off property. On i^p l^tji ojf J'Ji^i^ 1664, itbfB admiralQr 
pf Af^st£r4am restOre^^ mM$hou$ ^h^ge^ ^ ye»S(;l whic^i tbe 
Algerines had taken from the English^ and which the jDutch 
admiral had recaptured from the j/§>rmn^^,.^ndjtjti^fiaid vessel 
was so restored, :as Altzem(? relates,*' at the reqve«t of the 
English aiYibas3ador, in hopes tliiat rthe jpngUsh {tvoiuld do 
the same by us in similar cases. But lest this case should be 
drawn into a precedent, it ought to be known, that the Al* 
gerines had taken that vessel in the midst of a peace which 
had been lately concluded by them with the English and 
JDutch^ and for that reason aloiiie it had been considered that 
their capture under such circumstances, had worked no change 
of property. Such, according to Aitzema^ was the reason given 
by the English ambassador; whether it was sufficient or not, I 
s^h;^ not BOW consider, being satisfied with c^serving, that 
this ought to be, and in fact it was considered by both parties 
at the time, as a singular case. 

What is the froptr forum or jurisdiction for the trial of 
pirates may be and Jjias ofjten beeji questioned?! If such a 
one, although a foreign^, should commit depredations upoa 
our citizens,^: and be taken, I have no doubt but that he may 

• Aitz. 1. 44. 

f In the original, there is in this place, a long dissertation on the 
subject of the respective jurisdictions of the Dutch admiralty courts 
and their ordinar}'' tribunals, which we have left out, as uninteresting and 
useless. x, 

i As the law of nations is at present understood, it is of no inriportance> 
for the purpose of giving jurisdiction, ori vthom or where the piratical offence 
has been committed. A pirate is considered as an enemy of the human race, 
fhosti* humani generic,' J and therefore^ may be tried, convicted and 
punished in any country where he may be found. " Every roan," says sir 
LeolineyenitM, ** by the usage of our European nations^ is justiciable in the 
place where the crime is committed; so are pirates.' being reputed out of 
the protection of all laws and privileges, and to be tried in what port* toever 
they may be taken, 2 X. yenh 714. T, 
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property be tried and punished by our own tribunals, not only 
if he is taken in the fact and brought into our country, but 
also if he should be found and taken among us on any other 
occasion. This must be admitted, if he has committed depre- 
dations upon us without any commission from his sovereign, 
but if he had a commission, and it is only alleged that he 
exceeded it, then the question becomes more susceptible of 
doubt. 

In the year 1667, this subject was agitated between the 
Eng-lish* SLud the states-general, concerning those who had 
obtained letters of reprisal while there were differences sub- 

* The English, however, a few years afterwards, unjustly, in our opinion, 
claimed and exercised the right of trying and punishing a regularly com- 
miwoned privateer for having exceeded the bounds of his commission. 
The case is relatpd by sir Leoline yenkina, whose advice was taken and 
followed on the occasion. In the year 16r5, one Ckeline, the commander of 
a French privateer, having comfhitted several unwarrantable depredations 
at sea, and among other things, plundered several English vessels of their 
provisions, (England being at that time in amity with France)^ went with his 
ship into the port of Kinsale, in Ireland, where his crew having informed 
against him, sir Leoline yenkint was consulted by the king on his case, and 
gave it as his opinion, that he was liable to be punished with death as a 
pirate, and that his goods and vessel should be confiscated. Cheline, 
however, having had wind of the intended prosecution, escaped from 
Ireland, but his vessel and goods were seized, proceeded against in the 
court of admiralty and confiscated. In vain the king of France, whose com- 
mission he bore, demanded that the cause should be remitted to him for 
trial; sir Leolifie answered, that this matter of renvoy (remitting of causes 
to foreign sovereigns for trial) was quite disused among princes; and as to 
Cheline's commission, he said, that it had onlj' been given to him to cruise 
against the enemies of the most christian king, and did not give him the 
right of pillaging the king's friends. 2 X. yeni. 714. 754. — Mr. Wooddeson 
is mistaken, when he says, that Cheline was held not to be' punishable for 
piracy, because he had a commission from the king of trance. 2 Wooddes, 425. 
He was actually punished as a pirate as far as the confiscation of his ship 
and goods, and if his person had been laid hold of, would have been hanged 
as such, for plundering the English vessels at sea. It is true, that among 
tJie charges exhibited against him, there was one for attacking and taking 
a Dutch ship, near the port of Dublin, and that on this particular charge, 
sir L, yenkins gave it as his opinion, that he could not be capitally 
convicted; but it was not on the ground of his being bearer of a French 
commission, but because the statute had provided a different punishment.. 
2 L. yenk. 75^. T. 
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sisting between the two nations, and who committed depre- 
dations even after the peace. The English contended, that 
they were to be tried by the courts of the sovereign who had- 
granted the letters of reprisal. The ambassadors of the states- 
general insisted, that those who committed hostilities without 
a lawful authority from their sovereign, were to be considered 
as pirates, that such was the general law of nations, and that 
offenders of that description might be punished by any sove- 
reign into whose dominions they might be brought, of which 
there was a great number of examples. The French ambas- 
sadors at that time were of the same opinion in which the 
English and the states-general then concurred.^ 

But whether one be a pirate or not, depends upon the fact, 
whether he has or not, a commission to cruise; and if it should 
be alleged that he exceeded the authority which that commis- 
sion gave him, I would not, on that account, hold him to be a 
pirate. Generally, the sovereigns who grant the commissions, 
decide on the captures that are made by virtue thereof, because 
the prizes are brought within their dominions;! but I would 
have no objection to such decision being made by the sovereign 
whose subjects complain of depredation, if the perpetrators 
should be brought or apprehended within his territory.^ By 

• Aitz. 1. 47. 

t Professor Rutherforth^ in his Institutes of Natural Law» gives a different 
reason for allowing to the sovereign of the captors, the exclusive right of 
adjudicating prizes made under his authority. *' It is not," says he> 
*' because the prize has been brought into the territory of that sovereign, 
that he is entitled to an exclusive jurisdiction in such cases; for, the 
controversy arose upon the main ocean, which is out of his territory, and 
as he had no jurisdiction in the first instance, the subsequent act of bringing 
the prize into his territory will not give him any. But the reason is, that 
the state to which the captors belong has a right to inspect into their be- 
haviour; both because they are members of it, and because it is answerable 
to all other states for what they do in war." 2 JRtah. 59$, 596. Cambridge 
edit. T. 

% Several plausible schemes have been proposed for establishing a moi« 
impartial jurisdiction for the trial of neutral prpperty taken in war, but 
none of them has yet obtained the general assent of mankind, or has even 
been adopted by a single nation. Uubner is for a mixed tribunal, to consist 
of commissioners respectively appointed by the sovereigns of the captora 
and the captured, with the addition, when the prize is carried into a neutral 
port, of one or more judges appointed by the soTereign of the neutral ter- 
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die' 2M^ aHidtf of tUt trciaty of peace betwefeti the* king of 
France sOad the smtCfS-gcbei^l; of the 27th d April 1662, it is- 
StipTulated; ** that vessels which shall be tkketi by ships of war 
or tfoTtimissioned privatieers, shall be tried iti the dominibd^ 
of the sovereign by whom the commission shall have been 
granted, and not elscrwhdi^." 

K is more' difficult to decide, whether a foreigner wHo has 
committed depredatioris on other foreigners, may, if he should^ 
be fbnnd among us, be tried by our tribunals? In the year* 
1661, doubts were entertained' upon this subject, in the ca^' 1 
of a Portuguese privateer who had committed depredations on 
the subjects of a natioii in amity with us and not at' war witH 
Portugal^ but the? spolieltor having died in the meanwhile, 
nothing wife dbcided upon It.* Ih the year 1668, the kinjgof 
England^ on the' representation of the ambassadors of the* 
8tate9-getieral^ ordet^d an Ostetid ship, cruising' under a com- 

ritory. 2 ^Bn* A^^^Oaliani is for vesting^ that' juriadiction, in some cases^ 
in the tribunals of the captor, sind in others in those of the captured 
De* doveri^ ^c. 1. 1. c. 9. $ 8., but the ancient practice has continued and still 
continues to be foUowedJ 

ft is MeM, hdwtfter, that when prlaes arte brought intd at^ntttthil port, the' 
neutral sorereiipi' wi& ' restore tfie piroperty of its 8iifaJcM:t» or citisens, ' if it- 
has been illegally ci^tured. That this doctrine is not new, appears clearly 
ftom the 15th article of the marine ordinance of Louit the XlV. title de* 
Pthet, winch contains thia express clause: *' If on board t>f the pi^zeswblch 
sh'aH be brouglit into our ports by fbrei|(n ahned vessels, thehe shalVbe" 
found gfooda belongini^ to our subjects or allies, those! of oxir subjects shaff* 
b(i reMored to them," and this- right, says Vatin, *' is exercised by way o( 
cortipensaf ioif fbr'the asylum^ granted to the captor and hlis prize." 2 }^alin*f 
t:&m,menti 274. 

The same right faa»been exercised by the courts of the United States, in 
Variou<i' ittstancesj during the last war betweisn Grtat-Brittiin «Xid France. 
GlAtt (y OiUbh r. The Betty i 2= DaUaB*s Repbrtt d.-^^llingivjorth v; 7%c 
' S^sy- 2 Ptten^t Aivdralty Report^^ 330. 

Ih l%!e manner, prizer taken by- foreign privateers iitted out in the 
United State*, in violation of our neutrality, and brought into our ports; 
have been invariably restored. Taibot v. yansen. 2 Bailas, 133. and by an 
ftctdf ootigtetia of the 5tli of yune 1794^ the district courts are autSiorized 
^ to take cbgnizanee of^ complainis, by whomsoerer instituted, in case €st 
captures roAlStt withfaithe waters x)f the United States, or within a marine 
league of the coaats or sft^t^ tlieriet^f.'' 3 Laws U S,91. T. 

* Aitz: 1. 41. . 
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misston from the king of Spain^ which had taken a Dutch 
vessel, to be detained, and the laws to be executed upon the 
captain.* 

It is clear, that if the law of the neutral country (like the 
two edicts which I have mentioned above)! forbid the selling 
of prizes on the neutral territory, unless they have been car- 
ried into the port where the privateer was fitted out, and there 
legally condemned, it will appear unjust to give an action 
against the captor^ either to the government for the punish- 
ment of the offence, or to the owners of the captured property 
for the damage suffered. The condition of both foreigners 
ought to be alike; if the spoliated party is permitted to bring 
his action against the captor, the latter ought to be allowed 
to justify himself, by shewing that his prize was legally cap- 
tured* And yet, it would be hard and unexampled, to deny to 
the owner of the captured ship and goods, the right of claim- 
ing satisfaction from a foreigner whom he finds here, and who 
may be immediately going nobody knows whither. For this 
reason, I am not satisfied with the two edicts above mentioned. 



• The fact, as related by Aitzema, (I. 48) is as follows: The Butch am- 
bassadors complained to his majesty of the intolerable insolence of the 
Oitend privateers, and expressed their opinion of the manner in which it 
should be proceeded against them; they spoke in particular of the ship 
yuptter of Amsterdam, which those corsaii'^s had shot at for a long time, 
(making them believe that tliey were Turks) 9 and had frightened them so 
much, that the crew of the yupiter had forsaken her, and made their 
escape to the shore, and the privateer had riln in with the ship into the Isie 
of Wight. 

The king was pleased to answer, that he had heard great complaints on 
all sides of the conduct of the Ostend privateers; that they were, in fact, 
mere pirates, but that he would put a stop to it; that if any of his sub- 
jects should be found on board of such privateers, they should be hanged, 
and that he would make strong representations to the court of Brussels^ that , 
they should inflict the severest penalties upon such robbers; that with 
regard to the ship yupiter, the ambassadors should present a memorial to 
the council of state, who would take order upon the subject. ** The rae< 
morial," continues Aitzema, " was accordingly presented, on which his . 
majesty was pleased to resolve, that the captain of the privateer and his ship 
should be an*ested, and proceeded against according to law." 6 Aitz. 395. 
fol edit. What was afterwards done with them, does not appear. ;ir* 

t C. 15. p. 121. 

ts 
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The common punishment of pirates is the forfeiture of their 
lives and goods, which is sufficiently pointed out by all the 
edicts which I have above related, made on the subject of 
those, who, from the atrocity of their crimes, are to be con- 
sidered as such. But there is a special edict of the states- 
general, of the 25th of August 1611, against pirates^ properly 
so called, their aiders and abettors, by which they are punished 
with the forfeiture of life and goods, one third of the goods 
being given to the informer. The penalty, therefore, is capital, 
and it is not in the power of the judges to mitigate the punish* 
ment: They do, however, execute the law with more or less 
rigour, on account of the frequency of piracies and other 
offences of the like nature. And, indeed, provided death is 
intficted, the remainder may be left to the discretion of the 
judge, as is the case with almost all other crimes, for which 
the law in general terms directs a cq)ital punishment*'*' 



* If we have not mistaken the meaning^ of this passage* it seems that the 
rnode of inflicting the punishment of death, when the law had not expressly 
provided it, was formerly left, in Molland, to the discretion of the judges. 
We wish that we may have misunderstood it. T. 
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CHAPTER XVm. 

Of Privateers. 

nr'HIS subject also properly belongs to the law of nations, 
■*• not only because privateering cannot be lawfully carried 
on without an authorization from the government, but be- 
cause the controversies which arise out of it, often create dis- 
turbance within the state, and set sovereigns at variance with 
^ach other. 

It was formerly held at Rome^ that one who was not regularly 
enrolled as a soldier, could not lawfully kiH an enemy of the 
Roman people. Such was the opinion of Cato^ as we are in- 
foftned by Cicero^ and Plutarch.] But it appears from the 
Dige8ty\xh2it the law of Solon^^ by which individuals were per- 
mitted to form associations for the purpose of plunder, was 
afterwards introduced into the Roman system of laws, and 
made a part of their code.|| 

• De Offic. c. 11. The reference in the original is by mistake to c. 
36, 37. T. 

f Quxflt. Rom. 39. 

4 if. de Cc^leg^ & Corpor. 1. 4. 

§ Among the ancient Greek* and Rotnans, down to the time of Tarquin, k 
was considered as glorious, to plunder foreigners at sea, with whom there 
were no treaties of peace or alliance, even though there was no public 
or open war against them. Grot. De yure £. ac P. 1. 2. c. 15. § 5. — Justin. L 
43. c 3. It seems, that the manners of those nations at that time were very 
similar in this respect to those of the barbarians of Africa at the present 
day, who plunder indiscriminately all those with whom they have not, by 
an express treaty, agreed to remain at peace. T. 

II But in the Latin translation which is subjoined in the Digest to the 
Greek text of S^lortt the words of the original 1*1 x/etv oixof^f^^h f^hose vobo go 
ma for plunder J are not translated, and the compilers have inserted in lieu 
thereof, todales qui tnultum simul habitantes sunt, f associates loho live a great 
deal together. J This difference has very much exercised the ingenuity of 
the doctors of the civil law, to whose works we shall refer those of , our 
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It is now, indeed, a long time since sovereigns have begun 
to make use of the aid of individuals against their enemies, as 
auxiliary to the public force. Formerly, in the United Nether- 
landsy there were no vessels of war but such as were owned by 
private persons, to whom, besides bounties out of the captured 
and recaptured property, the state paid a certain sum, by way 
of indemnity from the public treasury, proportioned to the 
expense which they were at, and to the time which they 
employed in hostile expeditions. A great use was made of 
those private armed vessels (which were then called cruisers) 
by the states -general, in their war with Spain. Several edicts 
were made respecting them, which it is needless to relate. 

At present, as well as formerly, when war takes place, 
vessels are fitted out, manned and armed by private adven- 
turers at their own expense, with which they attack the enemy's 
vessels at sea, with no other inducement than that of the cap- 
tures which they expect to make. These have been called capers 
2irxAfreebooterSy but now by a more decent appellation are de- 
nominated privateers* It is not possible to ascertain whether 
they were the same description of men, who, in the Dtgesty 
are called latrunculi.^ For my part, I do not bdieve it, nor 
do I think that Albericus Gentilis is right in giving them the 
name of pirates^ which he does throughout his work De Ad- 
vocatione Hispanicdj whenever he has occasion to speak of 
them, and even when he treats of the laws and usages by which 
their conduct is regulated. This is so very absurd, that it does 
not deserve a serious refutation; for, after all, what those men 
do, is done under the sanction of public authority. In this 
country they are not allowed to sail without a commission 
from the states-general or the admiral, countersigned by the 
lieutenant of the admiralty of their particular district, nor 
without having first made oath and given satisfactory security 
that they will not do any injury to neutrals. These and other 
regulations are to be found in the Forma Atimiraiitatum^^ and 

readers whose curiosity may lead them to investigate the subject. Our 

author has written a dissertation upon it, in his OLserv. yur. Rom^ I 
1. c. 16. T. 

* fF. de Capt. & Postlim. Revers. 1. 6. 

+' Instructions or regulations for privateers. T 
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in various edicts, which have been made on the subject of 
privateers \rhenever foreign powers have complained of their 
depredations* But as those edicts are in every body's hands, 
I think it unnecessary to give here a more particular account 
of the regulations which they contain. 

I think it more worth while to inquire whether the captains 
of privateer ships, who ate not themselves the owners of the 
vessels, may enter into a partnership with each other for sharing 
in the prizes which they may each separately take? If they are 
sent out merely to cruise and make captures, and have no 
further authority, it is certain that they cannot form such 
partnerships without the consent of their owners, otherwise, 
the agreements which they make with each other are to be 
considered as null and void. 

Let it not be objected,^ that by the law of Solon above- 
mentioned, the partnership contracts of those who go out to 
plunder ^ are declared valid, for it is sufficiently clear, that the 
legislator only meant to speak of those who are their own 
masters, and go out to< plunder oh their own account* So, if the 
owners of privateers should enter into partnerships with each 
other, and agree that their prizes should be equally divided 
among themselves, such agreements as well as every other 
which they might make, would undoubtedly be valid; because 
every one may dispose of his own property as he thinks fit: 
but such a power can never be exercised by captains of private 
armed ships, unless they are also the owners of them, which is 
hardly ever the case. 

We are speaking here only of those captains of privateers 
who have received an authority from their owners merely to 
cruise, and who exceed it by entering into particular agree- 
ments with each other. There was once a cause of very great 
moment decided upon this question, and which was even car- 
ried to the court of revision. Two privateers, one belonging 
to A and the other to B took a vessel together, and after- 

• It ought to be remembered, that in Holland^ at the time when our 
aulhor wrote, the imperial law of Rome was the common law of the land. 
This will suiBciently account for the constant application which he en- 
deavours to make of its rules and priuclples. 7*. 
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wilrds (as B aUeged) the two captauna agreed together, tbat 
•any fatnre prize that they shoald make, should be divided 
between them. Afterwards they sepsoated, and A^s vessel 
alone took another priee, which B insisted should be divided 
between them, by virtue of their agreement. A denied that 
the agreement extended to prizes separately made, and if 
it did, he contended, that it was illegal and void. And so it 
was detern)ined by the inferior court at Flushing. But £ 
having appealed to the supreme court, the cause was decided 
in his favour, on the 3d of March 1696, and that judgment 
was affirmed by the court of review on the 4th of October 
1697. To the same effect is the opinion of several advocates 
in Consilia Belgica,* and a similar decision was givai by the 
court of admiralty of Amsterdam^ in 1665. 

But all these decisions, except that of the court of Flushingj 
appear to me to have been erroneous, and I think that the 
cause ought to have been determined in favour of. A* I hare 
read with astonishment in the acts of the supreme court, in 
which the opinions of several judges of that tribonal and of 
the court of review are inserted, that in the particular case 
that I have spoken of, the only question that was agitated was, 
whether there had actually been an agreement between the 
two captains, that the prizes which they should separately 
take should be coi^mon between them, or whether it contem- 
plated merely those which they should take in company; but 
the question of the legality of the agreement^ which was the 
first that suggested itself to me, does not aj^ear to have been 
even thought of. 

Admitting that it had been expressly agreed between the 
two captains, that all the prizes whidh they or either of them 
should take, whether jointly or separately, should be equally 
or proportionably divided between them, stiU I do not think 
that A was at all bound by that agreement. He had sent 
out his vessel at his own risk, for the sole purpose of cruising 
and making captures; he had given no other instructions 
to his captain, and had in no manner authorized him to 

• Vol. 4. Consil 204. 
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enter into pfirtnerahip with olliers, which he might have done 
hknself, if he had though proper. His captain^ therefore^ hadi 
no authorily for what he did, and in that case;^ his unauthorized 
act could not bind his owner. I know, that i£ B's vessel had 
alone made a prize, it would n0t.have.been difficult to persuade. 
A to receive his proportion, of it; but neither would it have 
been difficult to persuade B to contend for the same principle,, 
which ^ in the case before us, insisted upon. The first vessel 
which was takeii by the two armed ships together, and by 
means of their joint force, was a. prize common to them both^ 
by an implied partnership arising out of the circumBtances of 
the case; but it was not so with the second, which A^s vessel 
took alone, and which he ought to have kept exclusively to 
himself, if, agreeably to my opinion, he was not bound by 
the agreement of his captain. Therefore, on legal principles, 
setting aside the qu/estibn of fact, I prefer the decision of the 
court of Flushinff to all the others diat have been given on the 
same subject. 

I proceed to a' question, which, in my opinion, deserves the 
most serious consideration; it is, " Whether, if one or rnxst^ 
armed ships take a prize, others being present^ but not fight* 
ing, it is to be divided between them?'' As fer as relates 
to ships of war, this question is setded by positive law; for^ 
there is a decree of die states<-general, of the 28th of January 
1631, by which it is enacted, " That if a ship of war shdl 
attack an enemy, another ship of war being present, may join 
in the fight, but not if the one who attacked first, shall call out 
that he has no need of assistance." But it appears to me, tha£ 
diis law was made specially for vessels of war, otherwise 
there is nothing to hinder one armed vessel from joining 
another, in attacking and capturing a common enemy who i& 
not yet subdued* 

For the same reason I consider as a special ordinance, the 
sixth section of the Forma or regulation of the 15th of July 
1633, expressly made for the privateers commissioned to 
cruise against the Spaniards in America^ by which it waa 
ordered, " that a privateer who should take a prize joindy 
with a vessel of the West-India Company j should not be en- 
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titled to a share thereof, unless he had been expressly called 
to the assistance of the company's ship." The same may be 
said of the seventh section, which enjoins upon aU privateers, 
on pain of forfeiture of ship and goods, ^^ not to meddle or. 
interfere with the captures which the ships of the company 
may wish to make." If, however, the aid of a privateer ship 
should be called for, and she should take a p^ze, jointly with 
a vessel of the WesUlndia Company^ there is no doubt but that 
it should be distributed between them, in proportion to their 
respective size and force, as is provided by the sixth section 
of the said Forma: and if their force is equal, then the prize 
is to be equally divided between them; otherwise, it is best to 
observe what is called a geometrical proportion. 

What shall we say, if one orVnore ships pursue an enemy's 
vessel, and one of them perishes? or if more, perhaps, are 
present, but one alone takes the prize, while the others 
are merely spectators, and take no part in the action? The 
decree of the 28th of January 1631, which I have mentioned 
above, directs, that in such a case, ^^ the prize is to be divided 
between all the vessels of war which have pursued her, but 
that she which has actually made the capture is to have the pro* 
visions, small-arms and plunderage.^'^* But this again only 
concerns ships of war^ of whose captures the states-general 
dispose at their discretion; for otherwise, if the case concerned 
privateers only, I would rather adjudge the whole prize to him 
who has fought and conquered the enemy's vessel, how many 
others soever might have pursued her, or been spectators of 
the contest.t 

* The precise expression used in the original: it probably means eveiy 
thing* susceptible of being made booty of war, which is not a part of the 
vessel or of her cargo, (properly so called.) 7*. 

f This opinion of our author accords with that of the modem writers 
who have treated of this particular subject. '< Excepting,*' says professor 
Martens, " the case of. an association among privateers, it is requisite, in 
order to h&ve a share in the prize, to prove the having contributed in some 
manner to the taking of it, and it is not sufficient to have been found in 
sight. Martens on Captures, J 32. in Jin. p. 91. EngL transl. It appears also 
to be, as far as we know, generally carried into practice among the nations 
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There are those, I know, who are for admitting all who 
were merely present, or even in sights though at a distance; 
but this cannot be admitted. It is true, that the mere presence 

of Murope, with respect to privateers^ though in the case of vessels of war, 
governments have been induced, from motives of policy, to adopt a different 
rule. 

The ordinances of I^ance provide, that with regard to vessels of war, 
** those shall be considered as joint captors who shall have found them- 
selves together and in sight of the capture at the time of its being made. 
Ord.of the 15th of yune 1757, art. 10. 1 Code des Prises, (edit. 1784) p. 512. 
— Valin, Traits des Prises, Append. 199. Thus, the mere circumstance of 
being in sight at the time of the capture, entitles a ship of vsar, by virtue 
of this ordinance, to a share of the prize. 

But, in the case of privateers, another ordinance prescribes the opposite 
rule. It enacts, " that none shall be entitled to a share in a prize taken 
from the enemy, who have not contributed to the taking of the vessel;" 
which the next article explains, can only be done *' by fighting, or by making 
stich an efibrt as may have compelled the enemy to surrender, by intimi- 
dfttihg him or cutting off his retreat." Ord. of the 27th January 1706, art. 1 
and 2. 1 Code des Prises, 282. (same edition.) — Valin, ubi suprd, p. 102. 

In Mngland, the same distinction appears to be adopted. Ships of voar are 
entitled to share in a prize from the mere circumstance of having been in 
sight at the time of the capture, the ancient general rule having been re- 
laxed or modified in their favour. " Formerly," says sir William Scott, 
"joint capture was confined to cases of actual co-operation, and when, in con- 
sequence of frequent litigations, it was extended to constructive assistance, 
for the purpose of preseroing harmony and good understanding aniong the 
navy, the being in sight became the principal criterion. The Vryheid, 2 Rob. 
14. Am. edit' — In a later case, the same judge determined, in a contest 
between a king's ship and tL Jtrivateer, that the mere being in sight was 
sufficient in ihefttrm^r to support the animus capiendi, and entitle her to a 
share of the prize. The Flore, 5 Pob. 239. Am. edit. • 

But, on the contrary, when a similar controversy arose between similar 
parties, and the privateer claimed a share of the iing*s ship's prize, because 
he had been present at the captive, sir William Scott decided, " that the mere 
being in sight was not sufficient, with respect to privateers, to raise the 
presumption of co-operation in the capture: they clothe themselves* said he, 
with commissions of war from views of private advantage only; they are 
not bound to put their commissions in use on every discovery of an enemy, 
and therefore, the law does not presume in their favour, from the mere 
circumstance of being in sight, that they were there with a design of 
contributing assistance and engaging in the contest." V4miti6, 6 ^o^.264. 
Atn. edit. 

We have not been able to find a single case in any of Dr. Mobitnon^s 
Reports, in which the naked question has been agitated exclusively 

tT 
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•f otkera amy have been the cause that the enemy hs& eilber 
smrendei^d seoaer or been more easily subdued; but we «ne 
not to comider for what reason the vessel was taken or sur« 
rendered, but who took her. In the same manner, we should 
not admit the fort,"*^ town or fleet in whose presence a ca!pture 
was made, to a participation in the prize, even though it might 
be ssud to have been induced to surrender, by the fear which 
their presence excited. On the other hand, it is clear, that if 
anoAer vessel has joined die captor in fighting the enemy, 
an accidental partnership must be considered as having taken 
place between them, and the reason of the thing requires, that 
what has been taken by their joint efforts, should be divided 
'aacMMEkg them in proportion to their respective strength. Nor 
are we to discriminate in such a case between the different 
degrees of exertion; for that would be too difficult in practice; 
but we only consider whethec the vessel wluch was present 
at the capture, did actually fight, and by her assistance, cos- 
tribute to the vrctory. 

Analogous to this principle is the doctrine which the civil 
law lays down on the subject of animals y^ro? naturcc^ which do 
not become the property of those who pursue, but of those 
who actually take them.t 



The remainder of this chapter is so entirely and exclu' 
sivebf locals that we have not thought it worth whik to tram^ 
late it. 

betvtreen privateers. la one case, indeed, a share in a prize was allowed to 
one of that description in competition with another, from the circumstance 
erf Iris being in sight at the drae of the capture, coupled with that of having 
suiled in company with the principal captor, and the capture was that of a 
defenceless neutral vessel, in which no fighting was required: The Wtliiam 
ISf Mary 9 4 Hob. 312. Am, edit. But we have not discovered one in which the 
qu^^on turned singly t>n the circumstance of being in sight, at the time of 
the capture; therefore, we presume, that the principles established in 
VAmiti^t would prevail in such a case. T. 

. * In Ertghznci, land forces are not considered as entitled to share in a 
capture, unless they have actually assisted and co-operated in it The 
Dordrecht, 2 Rob. 53, Am. edit. T 

t Iiwt. De Ker. Bivis, § 15. 
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CHAPTER XIX- 

Of the Responsibility of owners of Prixyateers. 

BV the laws of our country, contained in the Forma: Ad- 
miralitatum and several edicts of the states-general, pri- 
vateers are not permitted to sail from our ports, without giving 
security to answer for their good behaviour, that they will do 
no injury to neutrals, and that they will bring their prizes to 
legal adjudication, by the court of admiralty of the place where 
the security is given.* 

The amount of this security has varied. It was at first re- 
quired to be in ten thousand florins, the ship and the cargo at 
the same time remaining answerable for the consequences of 
the privateer's unlawful conduct. Afterwards it was ordered) 
that the owner should give security in twelve thousand, and 
the captain in ten thousand florins, the owner's bond to be re- 
sorted to in the first instance, and if it should not prove 
sufficient, then recourse might be had to that given by the 
captain.f But by the last edict which has been made upon this 
subject,:^^ it is merely provided, that security shall be given in 
the sum of thirty thousand florins,$ and the law does not 

• FonwK Admiral, of the 13th of August 1597. J$ 5. 69.— of the I5th of 
July 1634. $ 5. 

t EdicU of the 1st of April 1622.^^901 of August 1624^ and 22d of October 
1627. 

X Forma of 28th of July 1765. $ % 

$ About J$ 12,000. — In England^ the security given by a privateer is 
£ 3000 (213,320) which is reduced to one half if the vessel carries less 
than 150 men. HomtU Compendium of Admiralty J^mos, p. 9.— In FrMtee^ 
by a decree of tlie 2d Prairial, 11th year, (22d of May 1803), the amount 
of such security is fixed at 74,000 francs (about j$14,095} reduced in the 
same manner to one half, if the privateer is navigated by less than 150 men. 
Diet. Univ. de Commerce, verbo Course. By an act of congress, made 
during the partial hostilities heiw ten Xh^ United States t^jid France, priva- 
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specify, whether by the captain or by the owners. It appeuv 
to me, however, that the captain is the person who is to gi v€ 
the security, because it is he who is to bring the ^nrize into 
the port from whence the vessel has sailed. I might menticm 
here several treaties between the states-general and other 
powers, by which it has been stipulated, that captains and 
owners of privateers should give security not to do any thing 
in violation of existing treaties, but as they do not enter into 
further details, I think that I may safely pass them over. 

Thus much being premised, I shall proceed to inquire, 
whether, if a privateer has made an illegal capture, the damage 
suffered in consequence thereof is to be repaired by the cap- 
tain, his securities, or the owners of the capturing vessel, 
and if to the latter, then to what extent they are liable? 
On this question, the Dutch lawyers have answered,* " that 
if the captain of a privateer ship has wrongfully taken a 
neutral vessel, and she should be lost in consequence of his 
having put an ignorant prizemaster on board of her, the party 
injured may sue, at his pleasure, the owner of the privateer, 
the captain, his securities and every one of them, until he 
recovers the whole amount of the damage, even though it 
should by far exceed the value of the vessel that made the 
capture." Let us now consider this subject in detail. 

A doubt cannot be entertained of the liability of the captain 
to the whole extent of the damage suffered in consequence 
of his unlawful capture. He was employed for the purpose of 
capturing enemies, not neutrals; if, therefore, he has made 
prize of the latter, he has exceeded his authority, and is 
consequently liable for all the damage which the neutral 
has suffered. This principle is clearly sanctioned by the edict 
of the states-general, of the 1st of April 1622; for, after 

leers were directed to give security in jgl 4,000, if the vessel carried more 
than 150 men, and in half that sum if she carried less. Act of the 9th of July 
1798, § 4.--4 Lav)s U. S. 165. 

In Spairty however, according to their prize ordinances of 1779 and 1796, 
(we have not seen that which was probably made at tlie beginning of the 
present war), security is only required from all privateers, without dis- 
tinction, in 3000 rials de vellon, equal to gt500. Y. 

* Consil. Belg. vol. 4. Corisil 205. 
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directing that security shall be given by the captains of priva- 
teers, in the sum of ten thousand florins, that they shall bring 
their prizes into the port from ^hich they shall have sailed, 
the law proceeds and says: ^ reserving, nevertheless, to those 
who shall have suffered damage by any unlawful act com* 
mitted by the captain beyond the extent of his commission, 
their personal action against the said captain and others who 
shall have occasioned the said damage." 

As to the securities^ the advocates who subscribed thb 
opinion above mentioned, appear to me to have been mis- 
taken; for, those securities cannot, I think, be made respon- 
sible for the whole damage suffered, unless they have bound 
themselves to that extent; but if they have merely stipulated 
in a certain fixed sum, as is usual in such cases, they cannot 
be made liable beyond its amount, nor can they be called upon 
to answer for any other acts than those for which they have 
expressly made themselves responsible; as for instance, if they 
have become bound for the carrying of the prizes into a parti- 
cular port, and the prizes have been actually carried thither, I 
conceive that they are discharged, and that it is nothing to 
them, whether the captures have been lawfully or unlawfully- 
made, unless they have bound themselves for that likewise* 
But because captains of privateers are in general so poor, that 
they are not able to make good the damage which they have 
occasioned, and because the securities are not in general 
bound beyond a certain sum, which, after being compelled 
to pay, they may recover back by an action against the owners, 
it is upon the owners that the whole burthen falls in the end. 
Let us, therefore, as to them, inquire in the first place, whether 
they are liable for the whole of the damage suffered, or whe- 
ther, as in the actio de pauperis and actio noxalisj* they are 

• The first of these actions was given by the Roman law against the 
owner of a quadruped, whicli had done an injury to some person, by kick- 
ing, biting, &c. which was called pauperiemfacere. See on this subject, the 
title of the Digest, si quadrupes paupeiiem fecisse dicatur. Dig. 1. 9. tit. 1. 
' The actio noxalis lay against the roaster of a slave for a thefl or other 
injury done or committed by him. Dig. 1. 9. tit. 4. De noxalibus actionihus. 

In both these cases, the owner or master was discharged by delivering 
up the quadruped or the slave. T. 
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oaty bouod to the amovnt of the value of the fimateer and 
h^ fl^puitenaaceti? 

A question of this kind was fbnneiiy Inrou^t before ^ 
suprenie court of HMmd. Five Dutcfy privateers had nidav- 
fuHy taken a Venetian ship. The owners of the captured vosad 
at first mstkuted a soit against the obtains of the privateers, 
and obtamed a judgment, by which they were ooadenuied to 
restore the vessel only, without damages. But as the sentence 
was not compUed with, they then brooght an action against 
the five owners, contending, that they should jointly and se« 
verally be condemned not only to restore the vessel, But also 
to pay damages. The ponrt, by their decree of the 31st of 
Juiy 1603, condemned the owners joindy and severfdly, to 
restore the vessel and her cargo, and if that could not be 
done, then to pay their appraised value; but the sentence 
contained an express clause, that execution of it should 
be made only on the five ships which had made the cap- 
ture, and that the owners should not be bound beyond their 
proceeds. 

On the strength of this precedent, respectable lawyers have 
given their opinion to the same effect,^ but I cannot concur 
with them, because I think, that when the owners of a priva<* 
teer ship put a captain on board of her to make captures, they 
are bound for the whole of the damage that be may occasion. 
The master who captures, in consequence of an authority that 
he has received, is appointed for that particular purpose, and 
be who appointed him, is by that alone, responsible for eveiy 
thing, good or bad, that he may do in the execution of his 
Uiist. Thus, we give the actio institaria\ ^^nst the proprietor 
of an inn, who has appointed an innkeeper; if the innkeeper 
makes any contract, we do not distinguish in what manner or 
with what intent he did it; and thus also we give the actio 
exercitorial against the owner of a vessel for the act of the 

* Consil. Holland, vol. 3. Consil 221. 
t See the Digest, 1. 14. tit. 3. De institorid actione. 

\ Dig. 1. 14. tit. 1. De exercitorid actione. This title will be found trans- 
lated into Engih'h, in the American Lano youmal, vol. ii. p. 462. 7*. 



TREATISE ON THE LAW OF WAR. 151 

master, prqvkled the latter acted ia the course of his employw 
nuent as duch; if otherwise, the owner is not bound, as U^um 
foUjr dononstrates.'^ The appointment is the sole cause why 
die proprietor of the inn and die owner of the v>essel are re«- 
spoossUe, if what I^is been done belonged to the business for 
which the sndiofritj was given, and not to some other one^ 
d^rent from it. He who appointed the captain of a privateidr 
wast have known^ that his business was to make captures, and 
that if he should execute it improperly, it would be imputed 
to the owner for having appointed a dishonest or an unskilfui 
captain. If the master having borrowed money for the repairs 
of his vessel, ap{dies it to his own use, OfiHus^ tells us very 
properly, ^ that the owner is liable and must impute it to 
hiaoseif that he employed such a perso»."f Wherewith agrees, 
what the states-general say at the close of their decree of the 
32d of October 1^27, ^ that the owners must take care that 
they employ proper captains.^ 

If the proprietor of an inn is liable for the acts of the inn- 
keeper, and the owner of the -vessel for those of the master, 
it cteaiily follows, that they are so to the amount of their whole 
proper^, and that they are not discharged by delivering up 
the inn or the vesseL I do not remember to have seen diis 
doctrine contradicted any where, nor could it be contradicted 
with any appearance of reason, for nothing is clearer, than 
that those who are responsible for the acts of others are so to 
the whcAe extent of ^e damage which they may occasion, and 
therefore the owners of a privateer are bound to make good 
in taio,4he damage siifiered by the illegal spoliations of their 
capttun* 

The laws which I hav6 already memioned, afford strong 
arguments in fevour of this principle. The owners of priva- 
teer ships ar€ bound to give security, formerly in twelve 
Aousand, now in thirty thousand florins, that no injury shaH 
fce done to an afly or neutral. Now, if they are not personally 
bound to a fardier extent than the value of the vessel, why is 

• ff. de exercit. act. I 1. $. t% 
t Ibid> $ 9. 
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a specific sum required which may, in many instances, gready 
exceed that valae? If the law had meant that th^ value of the 
•hip should fix the extent of their responsibility, it should 
have directed her to be valued, and ordered security to be 
taken in the precise amount of the valuation. A sliU stronger 
argument may be drawn from the Forma of the 28th of jfuly 
1705; for, by that law the owners themselves are de.clared 
to be liable for the damage which may be suffered by the 
wrongful acts of the privateer ship, and every thing belonging 
to her equipment is made subject to a special lien or tacit 
hjrpothecation to answer for that damage. Away, then, widi 
the doctrines which are drawn from the Roman laws, on the 
subject of the actio de pauperie and actio noxatis^ These do 
not apply to the present question, and are founded on quite 
different principles* 

We must therefore conclude, that the supreme court, in the 

case above mentioned, gave an erroneous sentence; for, if the 

owners of the privateer ships had appointed the captains who 

took the Venetian vessels, and had authorized them to make 

captures, they were bound for the whole, in the same manner 

as they would have been if they had appointed those captains 

for mercantile purposes, and had given them authority to 

mak<e commercial contracts. Perhaps, however, it will be 

said, that the report does not expressly state, that those five 

vessels were privateers; but if they were not such, it cannot 

be said, that the owners gave authority to their captains to 

make captures, and in that case, I would wish to know, why 

the court condemned the owners to the restitution of the 

Venetian ship and cargo, and awarded execution even against 

the vessels of those owners, and thus condemned them for aa 

act which was not within the authority committed to their 

captains, which is evidently contrary to the most familiar 

principles of law. In such a case, therefore, the owners of a 

vessel cannot be made in any manner liable; for they, indeed; 

have put the master in their place and stead, but merely as to 

the business which they have ordered him to transact, and if 

in the course of that business, the master had committed a 
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fault, or has been guilty of fraud, they are bound to answer 
for him, otherwise not. If I give to a carpenter a vessel to 
repair, and he gives it to his apprentice, who, with one of his 
master's own tools, happens to kill somebody, the mastet 
will not be at all answerable for it. Therefore, the action 
against owners of ships cannot be assimilated to the action de 
pauperie^ except so far as it makes the owner of a horse or 
mule liable, if by the fault of his driver, the animal has done 
some damage, but the analogy of that law does not reach 
farther. 

Agreeably to the doctrines which I have contended for, 
owners of vessels will clearly not be liable, if they have not 
appointed the master for the purpose of making captures, 
otherwise they will be responsible, not merely to the amount 
of the value of their vessels, but to that of their stipulations, 
which formerly were of 12,000 and now are of 30,000 florins. 
In addition to that, those who have suffered the damage, may, 
by virtue of the decree of the 22d ot October 1627, sue the se- 
curity of 10,000 florins, which the captain is obliged to give, 
that he will bring his prizes into the port from whence he 
sailed, for so the decree expressly provides. I think, however, 
that such a demand would be unjust, unless it had been made 
known to the securities, at the time of their entering into 
the stipulation, diat they would be exposed to that liability, 
and had agreed to it; for if they had simply engaged, as is 
almost always the case, that the captain should return with 
his prizes to the port from whence he sailed, I cannot express 
liow unjust it appears to me, to make them liable on that 
security for any other cause; as I have already hinted, when 
speaking on the subject of securities."* But if all that I have 
mentioned is not sufficient to repair the damage, what shall 
we say in such a case? Are the owners to be held further? I 
think that they are, until they shall have made good the whole 
damage; for, it is clear, that a pledge or security does not 
liberate a debtor, unless it is fully sufficient to discharge the: 
dcbt-t 

• Above, p. 149. 

t ff. de Distract Pign. 1. 9. ^ 1. 
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Moreover, if the vessel, which we are speaking of, be not a 
privateer, that is to s^y, if she has no commission, but never- 
theless makes captures by order of the owners, I think that 
the same thing is to be said as if she really were a privateer; 
for, the rig^t arises out of the authority and the appointment, 
and it is nothing to those who have suffered the damage, 
whether they are injured by a real privateer or by a vessel 
not provided with a commission. 
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CHAPTER XX. 

Of Captures made by vessels fiot commissioned. 

IT is properly made a subject of inquiry, whether, if a ship 
not commissioned to make captures is attacked by an 
enemy, ^d in her defence, or from some other justifiable cause, 
takes an enemy's vessel, to whom in such case the .prize is to 
belong? Xiu%!^. contending parties appear, who seem to have 
an equal claim to it, and in favour of each of whom many 
ingenious at'guments may be adduced; they are the owner of 
the shify the captain and mariners^ and the shipper who may 
have taken her to freight. 

On behalf of the o^mer of the shipy it may be said, that he 
is entitled to the prize, because it was taken with his own ship 
and guns, and because the captain and men who eifected the 
capture 'were in his employ, and bound to labour for his be- 
nefit: it ought not to be given to the captain nor to the 
mariners, because they are not entitled in law to any thing 
beside^ their wages, nor to the freighter, because he only 
hired the vessel for the transportation of bis merchandize, 
and for nothing else. 

The master and mariners^ however, may plead that the 
captute was achieved by their prowess and with the danger of 
their lives, and therefore, that they are justly entitled to the 
benefit resulting from it: that with respect to the owner of 
the ship and the freighter, they cannot in justice claim the 
prize, because they had not hired him to make captures, and 
the contract which they had made together, was for pur* 
poses of a quite different nature. 

And lastly, on the part of tht freighter^ it may be argued, 
that he had hired the ship, the guns, the master, the mariners, 
and the right to their labour, not only for the transportation 
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of his merchandize, but also for the defence of the ship for 
the sake of the goods that it contuned, which defence is to be 
taken with every thing incident to it, and involves the right 
not merely of repelling, but even of capturing the enemy, to 
prevent his doing any injury. That on these grounds, he is 
jusdy entided to retain the prize, and. it ought by no means 
to be given to the owner of the ship,, his captain or marinerst 
who all ought to be satisfied with the stipulated reward for 
the hire of ^e vessel and their labours- 
Such are the arguments which may be made use of in sup- 
port of each of the above opinions. Before I proceed to state 
my own, I must premise, that there exists a decree of the 
board of directors of the West-India company, by which it is 
provided, ^^ that fifty per cent, of the proceeds of every prize 
which shall be taken by a vessel hired out on freight, shall be 
paid to the company.'' This decree has been sanctioned hy 
the states-general, and inserted in the instructions of the 15tfa 
of yuiy 1633, for privateers cruising in the American seas. 

It is clear, that the directors, when they made that decree,^ 
attended only to the interest of their company, nor had the 
states-genersd any thing else- in view when they gave it their 
sanction; for, they made no rule whatever in this respect for 
other privateers than those above mentioned. It must^ there- 
fore, be considered as a specisd law, made with a view *to 
particular persons and circumstances, and which is not to pre^ 
judice other casefs to which it is not directly applicable. 

As I have never seen a general law upon this subject, nor 
do I believe that any exists, the question is to be decided by 
the light of reason alone. On equitable principles, I think that 
the prize ought to be adjudged to the captun of the capturing 
vessel and his x^rew, and not to the owners or freighters. The 
latter, indeed, are the last who will be thought of. The owner 
of the ship appears better entitled, but still I would prefer to 
him the captain and crew. Others, however, have been of a 
different opinion.'^' 

• In a case of salva^, which bears the strongest analogy to a cue «rf 
unauthorized capture, (on the supposition that any persons, others than the 
soTereign of the captor, may be considered as entitled to the prize,) the late 
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In the year 1667, a ship sailing under a license from the 
.jFVencA and Dutch West-India company, which had been 
granted to the freighters, captured an English vessel within 
the company's limits. The captors determined to keep the 
prize with them, though she was a worse ssuler than their 
own vessel, because on consulting together, they agreed^ that 
it was most advisable for the interest of the owners and 
freighters^ as well as their own, that she should be carried 
into one of the West'India islands, where it was expected she 
would sell to better advantage. The question then occurred, 
to whom that prize was to be adjudged? The lawyers who 
were consulted on that question, decided, that the mariners, 
because they had b«en hired at a fixed salaiy by the month, 
and had not engaged themselves for shares of prize-money, 
should only have one tenth of the proceeds, and that the re* 
mainder should be equally divided between the ovmers and 
freighters. 

I do not know upon what principle those gentlemen allowed 
one tenth to the mariners, nor perhaps did they know them- 
selves. It seems, that they had no difficulty as to the one half 
of the remainder, which they gave to the owners of the ship; 
and therefore, they pass it over without assigning any reason 
for it; but they endeavour to justify, by argument, the allow-'' 
ing of the other-half to the freighters. They contend, that it 
was by virtue of the license which the shippers had obtained 
from the West-India company, that the vessel was permitted 
to navigate to the West^Indies^ that therefore they contributed, 
in a considerable degree, to the capture, and ought not to be 
placed in a worse situation than the owners of the ship. They 
say, that the mariners did not take the prize for the benefit of 
the owners of the ship only, but also for that of the owners 

judge Winchester, district judge of Maryland^ allowed one ninth part of the 
neat salvage to the ovoners and freighters of the salvor-ship, in proportion 
to their respective interests, in consideration of the risk to \vhich thc^ir 
Jaroptrty had been exposed. The supreme court of the Uvktd States, beibte 
whom the cause was ultimately carried by appeal, increased the allowance 
to one tkinL The remainder was distributed among those who had been 
persomaliy iii8trumeot«l in the stlvage. The Blairemt, 2 CranchU JReports, 
240. T. 
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of the merchandize, and that they declared it themselves, in 
the resolution which they took, as above mentioned, to cany 
the prize into one of the WesUlndia islands, for the best ad- 
vantage of the orvners and freighters. To these they add, a 
variety of other trifling and frivolous arguments; as for in- 
stance, that the possession of things is not acquired merely by 
ourselves, but also by those persons who are employed by us; 
that the owners of the ship were not present any more than 
the freighters, when the capture was made, and that if the 
ship, instead of capturing, had been^ captured, the owners ef 
the goods on board would have suffered a consideraUe loss. 
But I am not at all convinced by such arguments as these, 
nor by those which I have mentioned above, in &vour of the 
owners of the capturing ship; for, it is clear, that a prize by 
whomsoever taken, belongs solely to the captors, unless they 
acted by the command or under the appointment of another 
person. The only question, therefore, is, who took the^prizef 
and it is manifest, in this case, that it was the master and 
mariners, and that they did not do it by the command or 
direction of another. Their s^ricea were, indeed, hired, but 
for the mere purpose of carrying goods, and for nothing dat: 
Whatever advantage, therefore, may arise from the carrying 
of the goods, ^ught to be for the benefit of those who have 
made use of the agency of others for that purpose; but neither 
they, nor the owners of the ship are entided to any share of 
the prize, because the mariners were not employed to make 
that capture, but, while they were attending to a business of a 
quite different nature, to the mere navigation of the vessd, 
fortune threw something else in their wsLy^fortuna alhtd dedit^ 
as Tryphonius elegandy argues, in an analogous case.* For 
the same reason, in the case of a labourer, who, digging the 
ground, had found a treasure, I gave it as my opiniod, that 
he was entitled to it-f The condition of the labourer in that, 
and, for the same reason, of the mariner in the present case, 
does not extend farther than the business for which ihey 
were hired. Whatever is out of it, that is to say, whatever is 

* ff. de Adquir. Rer. Dom. 1. 63. J 3. 
t Obs. Jur. Rom. I 2. c. 4. 
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foreign to the subject of their contract, they are alone to 
suffer or enjoy, whether it be profit or loss. 

This case clearly comes within the general doctrine of 
principal and agent. Now, the agent shall certamly not im- 
pute to his principal, that he was robbed by highwaymen, lost 
his property by shipwreck, or that he or his family being taken 
sick, he had spent a sum of money which had been put into 
his hands for a particular purpose; for, such occurrences are 
more properly to be imputed to accident than to the agency, 
as Pauhis justly observes."^ Such losses as these follow the 
person of the agent; while on the other hand, it is natural, as 
Paulus also very correctly says, that *' those gains and advan- 
tages which happen by occasion of die agency, should follow 
it."t If A has sent B to carry something to C, and B^ in the 
way, has found a sum of money, or has extorted something 
from a highwayman who attempted to rob him, no one, cer- 
tainly, whose mind is not very weak, shall think that the money 
which B has so extorted, belongs to J, although the things 
which he was sending to C might have been endangered by it* 
He did not order B to find money, nor to extort any thing 
from highwaymen, but to carry some articles, which he did 
carry, and his agency being thus fulfilled, A has nothing more 
to ask of him. 

The arguments of the advocates on the subject of the pre- 
sent question are really trifling* The license which the freighters 
^ had obtained from the West-India company could not avail 
them to make prizes, but only to navigate in the American 
seas. Nor are we to cavil about the words of the resolution 
of the mariners above mentioned, when they are susceptible of 
so many different interpretations. I think that they had no 
other object in view than to retain the prize with them, to 
whomsoever it might belong, whether to the owners, the 
freighters or themselves, or that the words rather signifiqd^ 
that they meant to divide it into three parts, and to give one 
to each of the said parties. Or perhaps (saving the decree of 
the board of directors) they might have believed that the 

* ff. Mandat 1. 26. $ & 
t ff De Reg. Jur. 1. 10. 
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prize belonged to them alone; as if the vessel was laden with 
provisions or other necessaries of life, which they themselves 
were in need of, and thus might be useful to the owners of 
the ship and goods, by enabling them to prosecute the voy^^e, 
or they might have had various other motives of the same 
kind. And who will dare to suppose, that those mariners 
weighed and considered so particulariy the words of their re« 
solution, and that if the prize did belong to them, they wished 
to abandon their claim to the whole of it? Nay, if they bad 
even believed that it did not belong to them, but to the owners 
and freighters, who would not excuse their simple honesty? 
He, who, thinking, that what is his own property belongs to 
another, gives it up to him, is not to suffer by it. Let not an 
error in point of law, be objected to those good mariners, since, 
as well from the resolution itself as from other circumstances, 
it appears that they made no final determination, and it is suf- 
ficiently clear, that they never had an intention to give up any 
right to which they might be entitled. It is true, however, 
that if they had fought more than was necessary for their de- 
fence, and the ship or goods had suffered by it, they would 
have been bound to an indemnity by the terms of their 
contract. 

On these principles, a cause was formerly decided by the 
court of Brussels^ which I think, bears a strong analogy to 
the present case: A person had lent a horse to the command- 
ant of a corps of cavalry, to fight with; the court were of 
opinion, that the lender of the horse was not entitled to a share 
of the booty which the officer took with it. I fully approve of 
the legality of this sentence, though it has been doubted by 
some, and Zouch^ refers us to a contrary opinion, given 
by Petrinus Bellus;] there was, however, in that case, much 
more equity in favour of awarding a part of the booty to the 
officer, as it was nothing to him, whether the person to whom 
he lent his horse, should fight or not. And yet, he had-no 
more right to the prize, than one who lends his net to another, 
has a right to the fish that he takes with it. 

* Be Jure Fee. p. 2. J a Q. 17. 

t De Re Milit P. 4. tit. 8. ». 8. 
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It will be said, perhaps, that I am wasting words on an idle 
and useless question, as it is unlawful to make captures with- 
out a commission from the states-general, or the admiral, and 
so far from the one who takes a prize without suc)i a commis- 
sion, being entided to it, he is rather to be considered as a 
pirate, agreeably to the principles which I have above con- 
tended for. But this does not follow in every case. Grotius 
very properly says,* that " a private capture is acquired to a 
private captor, and there can be no doubt, that a prize taken 
under circumstances of necessity, by non-commissioned vessels, 
belongs to those who have taken it." I know, that the authority 
of Puffendorff\ is adduced to the contrary, but he does not 
contradict this doctrine; for he speaks of those, who, without 
any authority, go^ out for the express purpose of making cap- 
tures, not of those, who, being attacked by an enemy, turn 
upon him in their own defence^ and these are the persons that 
I am speaking of. If, in such a case, it is denied, that it is 
lawful to take the enemy's property, it must be denied also, 
that it is lawful to despoil him, who otherwise will despoil 
us, and there must be an end to the right of self-defente. 
And yet, every declaration of war not only permits, but ex« 
pressly orders all good and loyal subjects, to injure the enemy 
by every possible mean's, that is to say, not only to avert the 
danger with which the enemy threatens you, but to capture^ and 
strip him of all his property. The case is different with those 
who sail out on cruises, without a commission, and without 
complying with the previous requisites of the law, because 
they are prohibited from doing so by various edicts of the 
states-general. But how can he be expected to have a com- 
mission, who, sailing merely for the sake of trade, meets an 
enemy who attacks him, and captures him in his own defence? 
If Grottus and Puffendorff had explained themselves in this 

• De Jure B. ac P. L S. c 6. $ 10. 

t De Jure N. and G. 1. a c. 6. $ 21. 

\ We have not me&nt to include such justifiable captures by non-com- 
missioned vessels, in our definition of piracy, above, p. 12& We have, 
therefore, used in it the word liepredationtt as implying illegality, ex «i 
terrmni, T. 
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BUiiMr, thus^ who now find bnk with botb^ would have had 
no-pccaftion to do iu* 

* In France and Great-Britain^ prizes taken by non-commissioned vessels 
belon|p to the lord hig^ admiral, as a droit of his office^ 1 Valiift Comntaa, 
f9.~^Briiish order in comcii, if the 6tk of March I665-69 in a note to the eate 
eftht Mekeoca^ 1. Rob. 193. Amer. edit. No distinction is made, whether the 
^MgUsx did or not make the capture in his own defence, or from some 
qther justifiable motive. But, as in Great-Britain the office of high admiral 
is vested in the king, and has for a long time been executed bj commia- 
sion» suitable rewards are given, at the discretion of the govenmient, in 
ineritocHHis cases. And we pieaamf , that the government of France is not 
bacl^waid in displaying its Ubjcrality on similar occauons. T, 
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CHAPT£R XXI. 

Of Insuring enefni/^s property. 

NEX'Pto the ecHltracts of purtfaaae, sale and hire,'**' there 
is notie, at pfeseht, in more frequent uise, in commercial 
countriesj than that of insurance. It was, however, so en^ 
tirely unknown to the ancients, that no trace of it is to be 
found in the volumes of Roman jurisprudence. The reason 
probably is, that commerce was not at that time carried on to 
the same extent that it is at this day* Perhaips, also, the fleets 
of the Romans secured their merchant vessels from depre- 
dations at sea, or the vast extent of their empire, bordering on 
all the seas which their navigators were in the habit of fre- 
quenting, dispelled all fears of enemies. Nor was there so 
much to be feared as diere is at present from the dangers 
of the ocean, as their vessels generally sailed coastwise, pru« 
dendy keeping widiin a small distance from the shore, add 
did not venture out to sea in the winter months,! whereas 
our ships at present sail out to any distance, and we trust them 
at all times and in aU seasons to the treacherous element, 
without knowing whither the fates may carry them. 

I have read, however, in Suetonius* s life of the emperdf 
Claudius^ that during a time of great scarcity, when the people 
abused hin^, and shewed him, by way of reproach, fragments 
of stak bread, he not only gave great encouragement to the 

• Locatio, faring or letting to hire. Attlie civil law, the signification of tfaii 
word is very extensive; locatio operum, is when a rhatr hires out or Cng^agei 
his lahbur to another for a specific reward; locatio rerum, is the hiring or 
letting to hire or fanh (as we call it) of property of any kindy wh<sther rei^j 
personal or^ixed. T. 

t £x die tertio Iduum No%>embria, usque ad diem sextum IduUfh Manii 
Tttana clauduntur. The seas are closed from the eleventh of I^ovember, t6 
the second of March. Veget. dt Re Milit, 1.4. yustinian*s code permits na* 
vigation from the first oi April to the first oX October, Cod, de Navfrag. 1. 3. T. 
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building of ships, but proposed certain profits to the merchants, 
taking upon himself the risk of any loss that might be occa- 
sioned by the violence of the winds and seas. This was a 
species of insurance, which is nothing else than an engage- 
ment for the safety of another's property, by which the owner 
is liberated from the risk, which is assumed by the insurer, 
in consideration of a certain praemium.^ Claudius^ mdeed, 
assumed upon himself the dangers of the sea, but he did it 
gratuitously and not for the consideration of a prcemium or 
reward; nor did he undertake to bear the losses which might 
be suffered from pirates; therefore, I say that it was only a 
species of insurance*! 

I have premised a definition of the contract of insurance, 
in order to make it appear, that the reason of war absolutely 
requires the prohibition of insurance on the ships, merchandize 
or other property of enemies. For, what else is assuming the 
risk to which their properQr may be exposed, than promoting 
their maritime commerce? The object of insurance is^ diat 
maritime trade may be carried on with the greatest possible 
profit, and the least possible loss. Hence, the states-general, 
on the 1st of April 1622, while we were at war with the 
Spaniards^ issued an edict, annulling all insurances made and 
to be made by Dutch subjects on Spanish property, and laying 
a fine of one hundred pounds, Flemish^ on all who should act 

* The definition, which our author gives of the contract of insurance, is 
very similar to that which had heen given, long before him, by Moccu*, 
which is still the most logical and comprehensive of all that have ever been 
offered. " Insurance," says that able writer, in the excellent translation of 
his two treatises, fon ships and freight and on imurancej, lately published at 
Philadelphia^ by Mr. y. ft. Ingersoll, " is a contract by which a person as- 
sumes upon himself the risk to which the property of another may be 
exposed, and binds himself, in consideration of a certain premium, to in- 
demnify him in case of loss." IngersolC** RoccuSf p. 85. T. 

t For a full and complete view of all that is to be found in the works of 
the ancients which may be considered as having any relation to the subject 
of insurance, see Mr. ParPs introduction to his System of the La'o of 
Marine Inturaneet, which is fraught with a great deal of information on this 
particular subject, from whence Mr. Pari justly concludes with our author, 
that the contract of insurance, as at present understood, was not known 
to the ancient Greeh and Homaas. x. 
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to the contraty. This was extremely proper, because, in all 
declarations of war, the subjects are ordered to do as much 
harm as they can to the enemy, and therefore, it follows, that 
they are prohibited from doing them any good. Such are the 
rules prescribed by the general law of war, and the states- 
general did no more than declare that law during the war with 
Spain^ by their edict of the 2d of April 1559. 

It may, perhaps, be said, that such insurances are productive 
of more profit than loss to the insurers, and therefore, that they 
are more advantageous to us than to the enemy. But this may 
prove a very fallacious reasoning, for the result of insurances 
on enemy's property, is, in a national point of view, very un- 
certain, nor does experience sufficiently enable us to judge of 
their effects upon the nation at large; while on the other hand, 
It IS very certain that the enemy thereby acquires the means 
of extending his maritime commerce. It therefore, follows, 
that what is certainly useful to our enemy, and almost as cer- 
tainly threatens our own destruction, is, on every principle, to 
T)c prohibited.* 

* Trading with enemies* and insurances on enemy's property have been 
prohibited, from the earliest times, in almost every country of Europe. 
England and Holland are the only ones that are known to have pursued, for 
a while, a different policy. The ordinance of Barcelona, made in 1484, 
expressly forbids such insurances to be made, directly or indirectly, no 
puxen etier aseguradas directamen o indirectamen. Cleirac, Us i!f Coutumes 
de la Merf p. llS.-^on9oL del Mar. C Boucher** Fr. trawtl.) vol. ii. p. 7\7. 
% 1540. Le Guidon f a very old treatise on maritime law, declares it to be 
unlawful to trade with enemies, and to make insurance on enemy's property, 
e. 2. art. 5. in Cleirac, p. 117. Mr. Valin mentions several ancient ordinances 
of France to the same effect, which shew, that the law was always so under- 
stood in that country. But he observes that the English, during the seven 
year's war, were in the habit of insuring the property of the French, even 
vihen bound fiom a French port to a French colony, or from one French port to 
another, *' By this means," says he, " one part of the nation restored to us, 
by the effects of the contract of insurance, what the other took from us by 
th© law of war." 2 Valines Comm. p. 32. 

It is certain, that in England, not only during that war, but during that 
which immediately preceded, and that which immediately followed it, 
that is to say, during a period of near half a century, trading with enemies, 
and insurances on enemy's property were earned on to a great extent, and 
were sanctioned by the decisions of the tribunals of that country. In the 
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This reason alone would have been safficient to justify the 
said edict of the Ist of April 1622, but it also adverts to a 
consequence that would follow, if those insurances should be 

* year 1749, lord Hardmicke considered an insurance as leg^l, which hadlieen 
made on an Engiith vetsel that had been sent to Ottend, to be neutralized, 
and from thence to trade with the enemy, under cover of the neutral Baig. 
He said, that " it had never been determined, that insurance on enemy's 
ships, during the war, was unlawful; and that it mig^ht be going too &r to 
say, that ail trading with enemies was prcAilnted by law, fi>r the general 
doctrine would go a great way, even when Engtith goods were exported, 
and none of the enemy's imported, which might be very beneficiaL" 
Senile v. Royal Exch. Au. Comp. 1 Vea. 317. 

During the American war, insurances of this description were neither 
less frequent nor less fisivoured by the EngHth tribuAals. PlanehiN, Fhuhert 
was the caie of a Swedish ship, laden for French account, and bound directly 
from London to Niantz, with a simulated destination for the neutral port of 
Oitend. Doug.25\.^Thelliu9an v. Ferguson^ was an insurance on a French ship, 
which had sailed under French convoy from a French colony to a port in 
France. lb. 361. In both these cases, the property insured had been eon- 
demned by the English court of admiralty, but the inaurancea were, never- 
theless, held valid; and thus, the courts of common law sanctioned and en- 
couraged the same acts which the courts of admiralty punished. In the former 
case, it was objected, that in time of war, the exportation of enemy's pro- 
perty, even in neutral bottoms, was illegal, and that an insurance upon such 
goods was void; but, lord Mansfield overruled the objection. " It does not 
appear," said he, ** that the goods were French property; an Engliskrrun 
might be sending his goods in a neutral ship. But it is indifferent whether 
they were English or French; the risk insured, extends to alX captures." 
I>oug> 252, 253. It is but justice, however, to observe, that sir William 
Scott has expressed doubts of the correctness of the report of this decision. 
The Hoop, 1 Rob. 182. Am. ed. But, in a subsequent case. Gist v. Mason, 
which was decided on by the court of kmg's bench, in the year 1TS6, 
lord Mansfeld appears to have been even astute, to establish his favourite 
doctrines, and to give, as much as possible, a legal sanction to the trade 
of British subjects with enemies, and to their insurances on enem/s 
property. 

This was not a case of insurance on property belonging to enemies, but 
on English property shipped on board of a neutral vessel, employed in the 
trade between Ireland and the enemy's colonies. The report does not state, 
whether the insurance was on the ship and goods, or on the vessel only, 
but it could not have made any material difference; because, if it was un- 
lawful for British subjects to ship their merchandize to the French colonies» 
the mxans could not be legal, when the end was prohibited. 

In this case, lord Mansjield is reported to have said: '' Thia, on the &ce 
of it, IS' the case of a neutral vessel. It is no where laid down, thatp(4icief on 
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CQn&idered as lawful. The veiy property taken by our own sub* 
jects from the enemy, might b^ claimed by the underwriters. 
And w.hy should it not, if Aeir contract was legal? It is well 

neutral property 9 though bound to an enemy's port, are void And, indeed, I 
know of no cases, (except two, both of which are short notes^) that prohibit 
9 subject trading with the enemy. By the maritime law, trading with an 
enemy, is cause of confiscation in a subject, provided he is taken in the 
act, but this does not extend to neutral vessels.** 1 Terw. JRep. 85. Lord 
Mansfield here appears to have, as much as possible, kept the cargo out of 
view, and to have endeavoured to palKate the illegality of its destination, 
by holding up the neutrality of the vessel. 

As to the expediency of permitting such insurances, he expressed himself 
in a clear and decided manner. " It is," said he, ** for the benefit of the 
country, to permit these contracts, upon two accounts; the one, because you 
hold the box, and are sure of getting the premiums, at least, as a certain 
profit— the other, because it is a certain mode of obtaining intelligence of 
the enemy's designs." Fork on Ins. 316. 6M edit» 

But, during the last war, the tribunals of England entirely discarded their 
former ill judged policy, and restored, to all appearance, on a firm basis, 
the ancient principle of the law of nations. In the year 1794, a death blow 
was given to insurances on enemy's property, in the cases of Brandon v. 
Nesbitft and Bristovi v* Towers. 6 Tertn Eep. 23. ^5. Nothing, however, was 
finally decided, as to the legality of trading with an enemy, until sir 
William Scott, in the year ir99, gave his able and luminous judgment, in 
the case of the Soop, Cornelis, 1 Hob. 165. Am. ed. which was soon followed 
by that of the court of king's bench, in Potts v. Bell. 8 Term Rep. 548, in 
vrhich it was held to be illegal, on general principles, for a subject to trade 
with an enemy. We observe with pleasure, that these decisions were 
principally founded on the autlioritV' of the irresistible arguments of our 
author in the present chapter; it is not the only instance in which he has had 
the honour of giving the law to the tribunals of the great nations of Europe*^ 

That lord Mansfield made the well known principles of the law of nations 
yield to his favourite policy, is at present too well authenticated to be 
denied. " On the legality of these insurances," says Mr. Justice Buller^ ** J 
never could get him to reason. He never went beyond the ground of ex^ 
pediency.** Bell v. Gilson. 1 Bos. & Pul. 354. " He always," says lord Alvanley, 
" entertained doubts upon the law, and endeavoured to keep out of sight, a 
question which might oblige hivi to decide against what he thought for the 
benefit of the country." Furtado v. Rogers. 3 Bos. ^ Pul. 197 • 

From this and other instances which might be adduced, it is evident, that 
the law in England is made to subserve the great political interests of the 
nation, and variea with the notions of policy that are entertained at diiferent 
times. It behoves us, therefore, to consider how far we are bound implicitly 
to adopt the rules laid down by English judges, in cases which may affect 
their political concerns, on the mistaken supposition that they are founded, 
on. the principles of the ancient comman law. The situation and interests. of 
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known, that property insured, belongs in a certain manner to 
the insurers, and they are, in a great degree, identified with the 
owners, as appears by the printed policies that are in every 
body's hands. If, then, the underwriters could i thus claim 
enemy's property, after it had been lawfully captured, it would 
not only occasion a considerable loss to the captors, but it 
would, (as the edict jusdy observes,) deter them from fitting 
out vessels to cruise against the enemies of the state. Surely, 
there can be nothing more directly in opposition to the law of 
war.* 

America and Great-Britain are known to differ in many essential points, and 
therefore, the rules by which the one is led to prosperity, may prove g^atly 
injurious to the other. We have had frequent occasion to observe, that many 
of their belligerent principles are entirely unsuited to our neutral situation, 
and this is so true, that the state legislatures have been obliged to make 
laws to counteract the effects of the application of Britith doctrines, as has 
lately been done in Pennsylvania, with respect to the conclusiveness of the 
sentences of foreign prize courts. But, we obsei've also, with regret, that io 
some of the states they have gone so far as to prohibit th^ reading or citing, 
in courts of justice, of British adjudications of a date posterior to the 
American revolution. It is paying a poor compliment to the patriotism and 
intelligence of the judges who grace the benches of our superior tribunals, 
and a degrading tribute to the presumed superiority of British jurists, to 
suppose, that their opinions would obtain an undue influence or ascendency 
over those of our own countrymen. To the sound discriminating minds of 
our enlightened judges, (aided from time to time by special legislative 
acts,) it might safely have been lefl to decide, how far the principles 
adopted by the tribunals of Great-Britain are consonant with our own 
national policy, which undoubtedly is as much a part of our law, as that 
of the English is a part of theirs. T. 

* It does not seem to follow, because the loss suffered by the capture of 
enemy's property may be recovered from the underwriters, that the property 
itself may be recovered by the insurers from the captors; but the effect of 
such insurances is certainly, as Valin happily expresses it, that the nation 
which permits them, restores with one hand vshat it takes vsith the other. 

We cannot help adverting here to what might be considered as another 
striking instance of injudicious policy, if we were not kssured from high 
authority, that it originated in misapprehension and mistake. We mean to 
speak of the doctrine of conclusiveness, as applied to the sentences of foreign 
prize couTte, 'Which has so often frustrated, to the great loss of the parties in- 
sured, the insurances made in England upon neutral property. The ships and 
cargoes of neutrals are insured there for high vaar pnemium^, against capture 
and its attendant confiscation by the enemies of Great- Britain: but, as the law 
IS, understood in that country, (and surely the unfortunate neutral is not aware 
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I 

So far, no fault can be found with the said edict of the 1st 
df April 1622. But I have discovered a supplement to it, of 
the 13th of May in the same year, by which it was declared, 
that the edict should only operate on those insurances which 
were or should be made after its publication; as if this was a 
proper subject for the application of the rules of the Roman 
code, on the subject of ex post facto laws.* It would seem, 

af it, otherwise he would not subscribe to such an unequal contract]! if 
condemnation takes place, the sentence is in most cases considered as con" 
elusive evidence of the property insured being enefny*^ property ^ and the 
innocent neutral being thus convicted oi frauds the insurer is allowed to 
retain the prtetniutn and to pay no loss. In this manner, prCBmiums to an 
immense amount, have been earned by English underwriters, without risk^ 
and neutrals have paid their money without being compensated for their 
losses. Such are the effects of the celebrated doctrine of conclusiveness of 
Joreign sentences^ so justly reprobated by two of the greatest law characters 
of our age, lords Tkurlov) and Ellenborough; Donaldson v. Thompson^ 1 Campb* 
N. P. Sep. 429. These consequences were not contemplated, we are sure, 
by the respectable judges of England; but they, nevertheless, certainly fol- 
lowed, and at last it was' found necessary to tolerate the evasion of that law 
by a special clause annexed to policies of insurance; {Lothian v. Henderson^ 
3 Bos. & Pul. 499.) otherwise, thef British insurance offices would have been' 
entirely deserted by neutrals. And yet it is supposed to be founded on a 
principle of the lav) and comity of nations, which, we would presume, it does 
not belong to individuals to dispense with. 

It IS much to be wished, that this fatal doctrine may be exploded 
throughout the United States, as it is in Pennsylvania and Nevf-Tork. While 
our property is more than ever exposed to the captures* of belligerent 
cruisers, and to the unjust condemnations of foreign tribunals, tlie effects 
of such a principle must be to deprive our citizens of the benefit of in- 
surance in such cases, and thus to further the views of those powers who 
may wish to check our commercial career. We do not receive immense 
sums in prxmiums from foreigners; American property, principallyy is insured 
in our offices, and those insurances ought to be made as effectual as pos- 
sible, that the risk and the loss may be divided among many, instead of 
Jailing upon a few. It is true, that we, also, can evade the doctrine in 
question, by a special clause; but a law which requires to be evaded is a snare 
to the unwary, and is necessarily a bad lava. 

We beg leave to refer the reader on this subject to the able and con- 
clusive opinion of the honourable judge Cooper, of Pennsylvania, delivered 
in the high court of errors and appeals of this state, in the case of DeTnpsey 
V. The Insurance Company of Pennsylvania, and published with an excellent* 
introduction, by Mr. Dallas; Philadelphia, Byrne, 1810. T. 

• Leges Cf constitutionesfoturis certum est dareformam negotiis, non ad facta 
fraterita revocari-' nisi nominatim Cr de pratenito tempore, Cr adhuc pendentibus^* 

tY 
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£iim/^tiA(ir, could not be insurecL For my part, I shall ezptcas 
in a few words, what I conceive to be the law upon this sub- 
ject. I think, that it is not lawful to insure any ships or goods 
which are liable to capture by the law of wan but as to those 
which cannot be made lawful prize, I see no reason why diey 
should not be insured* 

I shall conclude with adverting to what some of our writers 
have said on the subject of insuring goods which are liable to 
condemnation. Grotius* is of opinion, that he who has insured 
contraband goods, not knowing them to be such, is not bound 
to pay the loss. Others have said,f that he who has subscribed 
a policy in general terms, is released from his engagement, if 
the owner of the goods insured turns out afterwards to have 
been an enemy; for, enemy's property is never considered as 
being included in a general description, but must be expressly 
declared and made known to be such, to the underwriter*^ 

* Con^il. Hottand vol 3. Cons. 175. 

4 Ibid. voL 2. Consil. 323. 

I A very correct general rule has lately been introduced in Mnghnd, upon 
this subject. '* Whenever," says Park, ** an insurance is made on a Toyane 
expressly prohibited by the commony ttatute or maritime lam of the country, 
the policy is of no effect. Park on Jtu. 307- ^h ed. Even though the in- 
surance be made in general terms, a clause or proviso, excluding the pro- 
hibited risk, is always considered as ingrafted in the policy. Furtado ▼. 
Hogertf 3 Boa. l^ Pul, 191. Kellner v. Lc Muwrier: Brandon v. Curlings 4 
£aat, 396. 410. 

According to the above decisions, the capture of neutral vessels by the^ 
cruisers of Great-Britain or her co-belligerents^ is considered as a prohibited 
risk, " because," says lord EHenborougK " it it repugnant to the interest rf 
the state, and has a tendency to render the British operations by sea 
ineffectual" Kellner v. Le Mesurier, 4 East, 402. This is certainly correct 
on the ground of state policy; but, another reason, founded on the broad 
basis of the law of nations, is afforded by our own judge yohnson, (one of the 
judges of the supreme court of the United States, and presiding judge of 
the courts which compose the sixth federal circuit:) " a neutral," says he, 
" who is captured for having violated his neutrality, is considered by the 
belligerent as an enemy waging an individual vtar against his nation, and 
is abandoned by his ow!» government as such." Pose v. Simely, Bee*s 
Admiralty Peports, 322. It follows, from this principle, that all risks of 
«;apture, by the armed vessels of the nation to which the insurer belongs, 
may be properly classed within the general prohibition against insuring 
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But, I think, that even though it be expressly mentioned and 
designated in the policy, yet, when enemy's property or con- 
traband goods are insured, the insurance is void, and it de- 
pends on the will of the parties to fulfil or not, the contract 
which they have entered into; but no judicial recovery can be 
had thereon. 



enemy^i property, And^ indeed, according to the formula which is used at 
present by the courts of admiralty of Great-Britain, whatever may be» 
in point of fact, the specific ground of condemnation of a neutral vessel or 
cargo, no other reason is assigned in tlie decree, but that it belonged, at 
the time of capture, to the enemies of that country. Borne*9 Compend. 14& 

r. 
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CHAPTER XXII. 

Of enlistinff Men in foreign countries, and, incidentally, of 

Expatriation. 

T ENTER upon the discussion of a question which has been, 
''' and is still, the cause of much disturbance in many of the 
kingdoms imd states of Europe: Whether it is lawful to enlist 
men in the territory of a friendly sovereign? Let it not be 
imagined, that I mean to contend, that it is lawful to entice 
away soldiers, by bribes or solicitations, from the service of 
another prince, in order to enlist them into our own. I know 
too well, that those who promote desertion, are not less guilty, 
and do not deserve a less punishment than the deserters them- 
selves;^ and, indeed, among some nations, that crime has even 
been construed into high treason. The question which I am 
about to investigate, is of a quite different nature. It is, whe- 
ther a prince may, in the territory of a friendly sovereign, 
enlist private individuals who are not soldiers, and make use 
of tl^m in war against his own enemies? It is certain, that 
if a prince prohibits his subjects from transferring their 



* The important question respecting the delivering up, or as it is called^ 
the extradition of deserters from one country to another, has been the sub- 
ject of much controversy in America as well as in Europe, and is not yet at 
rest It has been but slightly touched upon by some of the writers,on the law 
of nations, and by others not at all. Vattel says nothing upon it. Hubner 
lays it down as a general principle, that " a neutral sovereign may receive 
in his dominions, and even among the number of his subjects, deserters 
from either of the belligerent armies, unless he is obliged to deliver them 
Mp by a special convention, called a cartel* 1 Hubn. Be la Saisie, ^c p. 39. 
But Galiani distinguishes and contends, that if the army from which the 
soldiers desert is on the neutral territory at the time when the desertion 
takes place, as for instance, if It has been allowed the right of passage, 
the neutral sovereign is bound to deliver up those who have deserted their 
colours within his dominions; otherwise, it will be considered as a violation 
of the laws of hospitality. Galiani, De* doveri, &c. 1. 1. c. 8. $ 4. T, 
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;iance and entering into the army or navy of another 
sovereign, such sovereign cannot, with propriety, enlist thed^ 
into his service; but, where no such prohibition exists, (as is 
the case in most of the countrteis of Europe)^ it is lawful, 
in my opinion, for the subject to abandon his country, migrate 

' into another, and there serve his new sovereign in a military 
capacity. 

It is lawful, I repeat it, if there is no law that prohibits it, 
for a subject to change his condition, and transfer his allegi- 
ance from one sovereign to another. The writers on public 
law are all of this opinion; nor does Grotius dissent from 
them, but he adds, that expatriation is not lawful among the 
Muscovites; and we know, that it is unlawful also among 
the English and Chinese. We know likewise, that Louis XIV. 
king of France^ declared by an edict of the 13th of August 
1669, that those of his subjects who should, without the per- 
mission of the government, emigrate from his dominions, 
with the intention never to return, should be punished with 

. the forfeiture of life and goods. Before that period, it 
was lawful to emigrate from France^ and it is so wherever 
the country is not a prison.t And if it is lawful for a subject 

* This edict was made with a view to the Protestants. It was in the same 
year that Louis the XIV. began to violate the edict of Nantz, by abolishinf^ 
the chambres mi-parties^ tribunals consisting of judges of both religions, 
which that edict had established. If^nauit, Abtege de VHist, de Fr. sub anno 
1669. He foresaw the immense emigration which its final repeal would 
produce, and thus vainly endeavoured to prevent it. T. 

t By the first constitution of Pennsylvania, made on the 28th of Septembir 
1776, it was declared, (c. 1. J 15.), " that all men have a natural inherent 
right to emigrate from one state to another that will receive them." 
' 1 Dallas*s Lavjs of Penn. append, p. 54. The present constitution merely 
provides, (art. 9. § 25), " That emigration from the state shall not be pro- 
hibited." 3 JDallas*s Laiss of Penn. p. xxii. 

The question, ** whether it is lawful for a citizen to expatriate himself," 
has been brought several times, and in various shapes, before the supreme 
court of the United States. It was made a point, incidentally, in the case of 
Talbot v. yansen, mentioned above, p. 136. In that case, it appeared to be 
the opinion of the court, that expatriation is lawful, provided it^s eflTected at 
such time, in such manner, and under such circumstances as not to endanger 
the peace or safety of the United States. " The cause of removal," said 
judge Patterscm, "must be lawful, otherwise, the emigrant acts contrary to 
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to pass under the domimon of anodier prince, it mint be so 
likewise for him to seek the means of procuring an honest 

bit dotjr, md if juitlf tharged wiA s crime. Cm tbd emgnAm be icfrf 
sad jattifiaWfj which eommits or endutgen the m hor a i^ , ptoPt or st^ifj 
of the aatioa of which the emignuit is amember?" 3 Daila^* MtparUt 15S'— 
*' That a man,** said judge IrtdeU, " ou|^t not to be a dave; that he whrwM 
not be confined against his wi& to a particubv spot, became he 
to draw his first bteath upon it; thst he should not be compelled tat 
in a soaety to which he is accidentally attached, when he can better his 
■itaation elaewheres moch less where he must starve in one c uumr y , and 
may live comfortably in another, are positions which I hold as strongly as 
any man, and they are such as most nations of the world appear dearly ts 
recognize. The only diflference of opinion is, as to the proper manner of ex- 
ercising this right** Ibid, 162, Judge Cktkit^ concurred in the general prin- 
ciple, that expatriation is lawioly and approved of the doctrine laid down 
no this subject by Htimoamt^ EUm. Jur. Nat. and Gait. 1. 2. c. 10. ** But," 
said he, ** the act of expatriation should be band fide, and manifested at 
least by the emigrant's actual removal, with his family and effects, into 
another coontiy.^ Und. 169. In the case then before the court, no such 
removal had taken place. 

In that of Murrqjf v. The Charming Betty^ it was decided, that a citizen 
of the United State* who has bond fide expatriated himself, b to be con- 
sidered as an alien for covimereial purpotet* One Shattuck, a natural bom 
citizen of the United State*, had for many years, resided with his fiunily, 
and had been naturalized in the Dam»h island of St. Thonuu. It was ob- 
jected to him, that he had traded from that island with the French coionie*^ 
in firaud of an act of congress, by which all trade ^as interdicted to the 
citizens of the United States, with the dominions of France. But, the court 
were of opinion, " that an American citizen may acqiure, in a for^gn 
country, the commercial privileges attached to his domicile, and be ex- 
empted from the operation of the general prohibitory laws of his natife 
dbuntry." The court did not, however, determine, whether a citizen of 
the United State* can divest himself absolutely of that character* otherwise 
than in such manner as may be prescribed by our own law*, nor whedier 
his expatriation would be sufficient to rescue him from punishment, fer 
a crime committed against the United State*. 2 CranchU JReporu, 130. 

And lastly, in the case of M'livaine v. Coxe's lessee, it was determined, 
that a citizen of New-yersey, who had gone over to the enemy during the 
revolutionary war, and bad, since that time, remained in England, enjoying 
the privileges of a British subject, had not ceased to be a citizen of New- 
Jersey, and was entitled to claim lands by descent, in that state, because 
several laws had been made by its legislature, some before and others afler 
his emigration, by which emigrants of that description were declared to be 
fugitive citizen* and traitors, punishable as such, but were not considered as 
.-aliens* Cranch** Reports, vol. ii. p. 280. vol. iv. p. 209. T. 
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livelihood, and why may he not do it by entering into the 
land or sea service? In the United Provinces there is certainly 
no law to prevent it, and many Dutchmen^ formerly, as well 
as within my own recollection, have served other sovereigns 
by sea as well as by land. 

When I speak ^f other sovereigns, I only mean those who 
are in amity with us; for, it is not lawful to enter into the 
military service of an enemy, by land or sea, and the states- 
general have prohibited it by several edicts. It may, indeed, 
be said, that several of the edicts which prohibit our citizens 
entering into the service of any foreign prince or state, as 
they speak in general terms, must be understood in the same 
manner, and not be exclusively applied to the service of an 
enemy. But, if those edicts are attentively examined, it will 
be found, that they are either occasional statutes, made in 
time of war, when the states-general were in want of men, or 
that they are expressly directed against those who then were 
or might afterwards have gone into the enemy's service, or 
against deserters from our own army or navy, who had enlisted 
themselves abroad. Once, a Dutch vessel was captured by a 
French privateer, having eighty men on board, all of them 
(except six Frenchmen^ natives of Holland or Zealand; the 
states-general, justly exasperated, issued an edict, on the 28th 
of y^'y 1674, by which it was decreed, that if any of our 
subjects should enter into the naval service of the enemy, 
they should be drowned. A similar edict was made on the 
4th of April 1676. But those edicts only relate to such as 
serve the enemies of our country, and cannot be extendM 
to those who enter into the service of a power in friendship 
or in alliance with us. 

If, therefore, our subjects, whose assistance we do not want 
in time of war, and who are not prevented by any la\^ from 
transferring their allegiance, may lawfully hire out their 
military services to a friendly prince, why may not also that 
friendly prince enlist soldiers in the territory of a friendly 
nation? Where it is lawful to let out to hire, it is lawful also 
to hire, and why should it not be equally so to contract far 
the hiring of soldiers in* the territory of a friend, as to mak^ 

tz = 
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any other contract, and cany on any kind of trade. It will be 
objected, perfas^, that he who enlists the soldiers, may make 
use of them against a friend of the sorereign in whose coantry 
they hare been hired, and perhaps idso, against that sorereign 
himself; but these objections, in my opinion, are not of suffi- 
cient force. 

As to the first supposition, that the soldiers may be em- 
ployed to fight against a friend of their own sorereiga, it 
must be observed, that neutrals are bound m war to consider 
both the beBigerents as equally in the right. Such is the 
doctrine generally admitted as to the purchase and sale of 
warlike implements, which, indeed, we may not lawfu% 
carry, but we may, in our own country, lawfully sell to either 
or both the belligerent parties, although we well know, that 
they intend to make use of them in war against each other* 

To the second head of the objection, that the soldiers 
thus hired may possibly be employed against their owa 
sovereign, I answer, that we are only to attend to the state 
of our country at the time, and ought not to look so far into 
futurity. Nor do I see any difference between enlisting men, 
and purchasing gun^powder, ammunition, arms and warifke 
stores, which may certainly be done by a friendly sovereign in 
our country, and which he may also use afterwards against 
us. I repeat it, the actual relations of our country are alone 
to be considered; otherwise, there must be an end jx> amity, 
friendship, and even alliances between princes. 

I am of opinion, therefore, that the same law which obtains 
as to the purchase of implements of war, must apply in like 
manner to the enlistment of soldiers in the territory of a 
friendly nation, unless it should be expressly stipulated other- 
wise between the two sovereigns. Thus, in the treaty between 
the Romans and Antiochus the Great^ king of St/ria^ the latter 
bound himself not to enlist soldiers within the limits of the 
Roman empire.* That treaty was not equal, otherwise he might 
lawfully have enlisted soldiers in the Roman dominions, nor 
could the senate have prohibited it without doing him an in- 

• Liv. I. 38.— Polyb. Excerpt Legat c. 35. n. 4. 
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jury; for, while hy the same treaty it was stipulated, on re- 
ciprocal terms, that neither of the contracting parties should 
supply the enemy of the other with provisions, to Antiochus 
alone it was forbidden to do that which otherwise may law- 
fully be done by every sovereign. 

In the United Provinces^ however, it appears to have been 
and is still prohibited by law, to enlist soldiers, without the 
permission of the states-general* There is an ancient edict 
upon this subject, of the 8th of January 1529* A similar 
edict was made on the 1st of August 1612, when the 
DaneSf Swedes and Muscovites had made enlistments on 
the Dutch territory* Those nations were prohibited, by name, 
from doing the like, without having previously obtained the 
permission of the states-general in writing, and they were 
strictly forbidden to seduce the Dutch soldiers from the 
national service, under the penalty of death or some other 
discretionary punishment* There are a variety of subsequent 
edicts,"^ by which it is enacted, ^^ that if any one shall seduce 
soldiers within the territory or jurisdiction of' the United 
Netherlands^ widiout the permission, in writing, of the states- 
jgeneral or their cotUiseilors, the offender shall be liable, not to 
a discretionary penalty only, but to the punishment of death, 
without remission or mitigation."! As those edicts agree en- 

* Edicts of the states-general, of the 16th of December 1622 — 3d of 
March 1627— 30th of March 1646— -2 Ist of July 1648--2(Hh of January 
1652, and I8th of March 1658-^f the states of Holland, of the 27th of 
March 1652, and 16th of March 1656. 

t By the act of congress of the 5th of June 1794, mentioned in one of the 
preceding notes, page 129, it is provided ($ 2.) *' that if any person shaU, 
within the territory or jurisdiction of the United States, enlist or enter him- 
self, or hire or retain another person to enlist or enter himself, or to go 
beyond the limits or jurisdiction of the United State*, with intent to be 
enlisted or entered in the service of any foreign prince or state as a soldier^ 
<»r as a marine or seamen on board of any vessel of war, letter of marque or 
privateer; every, person so offending, shall be deemed guilty of a high 
misdemeanor, and be fined not exceeding one thousand dollars, and impri- 
soned not exceeding three years. Provided, that this shall not be construed 
to extend to any subject or citizen of a foreign prince or state, who shall 
transiently be within the United States, and shall, on board of any vessel of 
vrar, letter of marque or privateer^ which, at the time of lis arrival withi» 
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tirely with my opinion, I submit them to the reader, wiAout 
observation or commetit* 

It may not be improper to notice here, a difference which 
took place in the year 1666, between the states-general, and 
the governor-general of the Spanish Netherlands. The states 
complained to him, that the bishop of Munster^ with whom 
they were at war, had enlisted soldiers in the Spanish terri- 
tories in the Low Countries. The governor answered, that he 
had not authorised him so to do, but that if he had, there was 
nothing to prevent him, as Spain was neutral in the war, and 
that the states-general might exercise the same right, if they 
pleased.^ But, whether such a thing is lawful, without the 
consent of the sovereign, and whether the sovereign may, 
with propriety, refuse his permission, when applied to for 
it, is the very subject of our inquiry* Whether or not, the 
bishop of Munster had a right to enlist soldiers in the Spanish 
Netherlands^ without the permission of the governor-general, 
the reader must determine for himself from what has been 
above stated. 



the United States, i^as fitted and equipped as auch^ enlist or enter himselC 
or hire or retain another subject or citizen of the same foreign prince or 
state, who is transiently within the United States, to enlist or enter himself 
to serve such prince or state on board such vessel of war, letter of marque 
or privateer, if the United States shall thep be at peace with such prince or 
state." 3 Lavjs U S.8S. T. 

• AUz,. 1. 46. 
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CHAPTER XXIII. 

Of the right of the several provinces of the United Nether- 
lands to declare and make war* 



J N this chapter our author discusses a constitutional question^ 
relating exclusively to his own country^ under its former 
government. He inquires^ ^^ whether the united provinces of 
the Netherlands had separately the right of declaring and 
making war. From the tenor of one of the articles of the Con- 
federation of Utrecht, C^^^ federal constitution xf the Dutch 
union)^ it would seem that they had not that power; for^ it 
is there expressly stipulated^ *' that no war shall be made 
without the advice and consent of all the provinces ;'' hut 
our author contends and argues at great lengthy that every 
power which hy that treaty was not expressly granted^ was 
retained hy the several provinces; that before it was entered 
intOj they separately had the right of declaring and making 
wary and had not explicitly parted with it. That the above" 
mentioned clause in their confederation v/as only applicable to 
national wars^ entered into for the redress of national injuries; 
hut that if a single province should receive an injury from a 
foreign state, it might lawfully avenge it by a separate war. 

As we do not think that this chapter can interest our readers 
in any point of view, we have omitted it in this translation^ 
and believe it sufficient to have given this general outline of its 
contents. T. 
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CHAPTER XXIV. 



OfRtprnoU. 



REPRISALS^ were a thiog entirely unknown to the an- 
cient RomariM^ and cannot be exprewcd bj an adftqtwtff? 
w<ml in their language* Some writers have used the wc»ds 
pigrwnaio^ chrigattQy but neither of them renders with pre- 
cision what we understand by reprisais* Nor had the Rvnutm 
occasion for such a word, who paid the most sacred reg^ to 
the property of their friends, and who would have disdained 
to commit hostilities on those for whom they professed friend- 
ship, and to subject their good friends to indiscriminate, plun- 
der, by sea and land. 

As there is no instance of such wickedness in the 
of that magnanimous people, neither do tbetr laws 



* The word reprital, according to its ctjnnology^ is synonimous with 
recaption or retaking^ and the thing which is meant hy it, is aoalogoiis in 
name as well as in substance, to the common law process of vttktmamis 
with this dificrence, that the one is a legal reUd&atian» excrciaed oo^ 
on the goods and chattels of the party who has been guilty of the fint 
tortious taking; the other is exercised on the property of all the indi- 
viduals of the same nation. " For," says Valin^ ''it is a principle established 
by the universal law of nations, that all the subjects of a state are bound 
in tolidwm,, to make reparation ibr the injuries done to foreigners by the 
state itselff or any of its members/' TVaiU de» Pri^s, p, 321. 

Reprisals are either general or tpeeiai. ^^They are general, when a sove- 
reign, who has, or thinks that he has received an injury from another prince^ 
issues orders to his military officers, and delivers commissions to his sub* 
jects to take the persons and property of the subjects of the other nation, 
wherever the same may be found. It is, at present, the first step which is 
generally taken at the commencement of a public war, and is considered as 
equivalent to a declaration of it. 

Special reprisals are granted, in time of peace, to individuals who have 
suffered an injury from the subjects of another nation^ and these alone are 
trtated of in the present chapter. T, 
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the lestt tmce of it« How then shall we explain the stipa- 
lation which is contuned in two different treaties'*^ between 
Spain and the United Provinces, ^^ that no letters of marqnef 
or reprisal shall be granted^ but with full knowledge of the 
cause, against those persons only on whom they may lawfully 
be issued by the Imperial laws smd constitutions, and con- 
forming to the regulations which those laws prescribe?" For, in 
the laws of Justinian, which are always understood hy the 
general description of Imperial laws in countries that are not 
governed by an emperor, there is not a single word about 
reprisals, which, as I have already observed, were entirely 
unknown to the Romans* In order to rescue from the impu-' 
tation of ignor^ce^ the very learned men who drew up those 
treaties, I must suppose, that by Imperial laws, they meant 
the law of nations, which, as well as the law of Justinian, is 
denominated throughout Europe, the common law,\ so that 
they must have considered the words common and Imperial 
taw, as convertible terms* I cannot think of any other way of 
accounting for that mistake* 

Accordix^ to the law of nations, then^ reprisals are not to 
be granted but ^wiikafull knowledge of the cause,§ nor for 

I 

• Truce of the 9th of April 1609, art. It— Treaty of Munater^ of the 23d 
aS January 1648, art. 22. 

t Letter qf marque and reprisal is the old technical expression for what 
we now call a privateer'* eommistion. It still preserves, in law, the same 
signification, akhough it is- common, at present, to apply the denomination 
ktter of fwxnpAet hy way of distinction, to a vessel fitted out for war and 
merchandize, and armed merely for defence. T, 

\ See note f ahoTe, p. 53. T, 

% In order thai letters of reprisal may not be grsnted, without fuP« know^ 
ledge of the cause, or without soiBcient reasons, various wise precautions 
were taken by Loaie XIV. in bis Ordonnance de la Marine, of August 168L 
By that ordinance, the party in|iired, is obliged, as soon as possible after 
the injury suffered, to cause the facts to be ascertained, and the damage 
to be esthnated by a court of admiralty; after which, and not before, he 
nay petition the crown for letters of -»eprisal» these are not issued until 
irfier a proper and fruitless application to the sovereign of the oifendin^ 
party, nor then, without sufficient security being given by the petitioner; and 
notwithstanding all that, if at a future day, the statement contained in 
the petition should be found not to be true, the petitioner is to be con- 
demned to the payment of full damages and interest to the party whose pro- 
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such causes or agunst such persons as the law exempts from 
them, nor then without conforming to the rules and order of 
proceeding which usage has established. The first of these 
rules, is, that letters of reprisal are not to be granted, unless 
there has been a clear and open denial of justice. Hence, by 
the treaties above mentioned,"^ it was agreed between us and 
SpaiHy *'*' that if any injury should be done not warranted by 
the orders of his majesty on the one hand, or of the states- 
general on the other, the peace should not be thereby con- 
sidered as ipso facto broken, but that it should be lawful, in 
case of an open denial of justice ^ to seek redress according to 
custom, by issuing letters of marque and reprisal*" Such is 
the common lawy which has long been and still is used among 
nations, when justice is denied by the sovereign, and it is con- 
formable to the opinion of all who have written on this subject. 
There is never any occasion for reprisals, except in time of 
peace, though Mornacj is of opinion, that they cannot be 
granted, except where there is actual war. But he is certainly 
mistaken. 

Reprisals, therefore, are a means of redress, to be used 
only in case of a denial of justice* They are an authorization, 
granted by a sovereign, to take the persons and goods of 
the subjects of another prince; in order to obtain satisfaction 
for an injury:^ committed upon his own subjects,^ for which 

perty shall have been seized by virtue of the letters of reprisal, and more- 
over, to restore four times the amount which he shall have received. For 
the sake of £^reater regularity, letters of reprisal are, in all cases, to 
expi'ess the sum for which they are given, and to specify a time to which 
their zeroise is limited, and after the expiration of which, they become 
void. Ord. de la Mar. L 3. tit 10. Det Sepretailles. 71 

• Art. 31, of the truce, and 60 of the treaty above mentioned. 

f Ad auth. ted omninof cod. ne uxor pro marito. 

i Valin is of opinion, that letters of reprisal may be granted not only for 
reparation of an injury done by means of actual force and violence, but also 
for a flfe^t justly due by a subject of a foreign power, for which the cre4itor 
has not been able to obtain justice in a regular course of legal proceedings^ 
TraiU det Prises, p. 321. T. 

$ Mr. Valin is also of opinion, that not only a subject, by birth or 
naturalijjation, may apply for and obtain letters of reprisal, but also ^ 
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justice has been denied by the sovereign of the offending 
party. Thus, an injury committed by force and violence, and 
not repressed by the competent magistrate, is redressed by the 
same means and in the same manner* 

In order that no one should rashly complain of a denial of 
justice, special provisions have been made by treaties between 
different nations. By the 24th article of the treaty of peace 
between England and the states-general of the 5th of April 
4654, reprisals are not to take place, except sub modo; for, it 
is there stipulated, "that letters of reprisal shall not be granted, 
unless the prince, whose subject shall conceive himself to have 
been injured, shall first lay his complaint before the sovereign 
whose subject is supposed to have committed the tortious act, 
and unless that sovereign shall not cause justice to be rendered 
to him within three months after his application. This sti- 
pulation was renewed by the 31 at article of the treaty of peace 
between the same nations, of the 31st of July 1667. 

There are many other instances of treaties between nations, 
in which this subject has been attended to. In the treaty of 
commerce between the king of France and the states-general, 
of the 27th of April 1669, article 17, after stipulating, that re- 
prisals shall not be resorted to, unless justice shall have been 
first denied, it is immediately added, "that justice shall not be 
considered as having been denied, unless the petition by which 
letters of reprisal are applied for shall have been first communi- 
cated to the ambassador of the sovereign whose subjects are 
complained of, that he may inquire into the truth of the com- 
plaint, and if he finds it true, that he ma)i cause justice to be 
done to the injured party within four months.* Thus, without 

fbrei^er, domiciliated in the country {regnicolai) the state being bound 
also to protect him, and to consider the injury done to him as an affront to 
the majesty of the sovereign. Ibid p. 225. T. 

• By the treaty of Ryroiick, art. 9, and the treaty of Utrecht, art. 16, {the 
latter concUided between England and France on the 11th of April 1713), it 
is stipulated, ** that letters of reprisal shall not thereafter be granted by 
either of the high contracting parties, to the prejudice or detriment of the 
subjects of the other, except only in such case wherein justice is denied or 
delayed; which denial or delay of justice shall not be regarded as verified, 
unless the petitions of the person who desires the said letters of reprisr.l 

t 2 A 
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any violation of the existing peace, the sovereign against whose 
subjects a complaint is made, sits in judgment upon it, and 
pronounces his own sentence. It is certainly useful to restrict 
the use of reprisals by similar treaties; for, it would be unju^ 
to take it away altogether between the subjects of independent 
nations. 

It was, however, stipulated, by the 9th article of the treaty- 
between the emperor of Morocco And the states-general, of the 
24th of September 1610, ** that neither of the two sovereigns 
should issue letters of reprisal, but that they should administer 
justice to each other's subjects." But this is an idle stipulatioa; 
for what is to be done, if justice is not administered? The in* 
jured sovereign will then have recourse to reprisals, and w'A 
say that he is compelled to it by the exigency of the case. If 
it be agreed between princes, that justice shaD be mutually ad- 
ministered to the subjects of each other, that stipulation should 
be performed with good faith; but still, it is true, that &e ob- 
ligation to render justice to foreigners, exists independent of 
treaties, and whether there is Or not, a special convention to 
that effect, reprisals are not to be resorted to, unless justice ii 
previously denied. 

It might, perhaps, be supposed, that reprisals are entirely 
taken away by the 16th article of the abovementioned treaty 
of the 5th of April 1654,*!^ because it is thel-e agreed, that if 

be communicated to the minister residing' there, on the part of the prince 
•gainst whose subjects they are requested to be ^antedi that within the 
•pace of four months or sooner, if it be possible, he may manifest the con- 
trary, or procure the satisfaction which may be justly due. And if there 
should not be on the spot, any minister or ambassador from that so^ereigii, 
no letters of reprisal shall be issued until after the expiration of the four 
months, reckoning (rom the day on which tlie petition shall have l^een pre- 
sented to the prince against whose subjects the letters are applied for, or 
to his privy council.** 

The same stipulation is contained in substance, in the 3d article of the 
treaty <^commerce concluded between Great-Britain and France, on the samj 
day with the treaty of Utrecht, and in all the treaties made at Utrecht at the 
same time between the other powers; " and thus," says M. Vdlin, '* it hM 
become a part of the common lav> of nations*^ Trait^ des Pritee, p. 331.— It 
is also codtajned (except the last clause) in the treaty of commerce be- 
tween France and Great- Britain, of the 26th of September 1786, art. S. T 

• Above, p. 185. 
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•oy one «liaU commit an infraction of the peace subsisdng be* 
twe'on the two powers, the infractor shall be punished, and 
judgment shall be g^ven within a certain time, which is limited 
by die sume article* But such an inference would not be cor- 
rect, for, what if the criminal shoidd not be punished, or if 
what he had forcibly taken away should not be restored? Re- 
prisals, in such a case, would still have to be resorted to; and 
that such was the intention of the parties,) appears by the 34th 
article of the same treaty, in which, as t have already shewn, 
there is a mode of proceeding pointed out for the granting of 
letters of reprisal. Since reprisals are in ust among nadons^ 
these, and war, which follows close at their heels,* are the only 
remedies of independent sovereigns, for repelling unjust ag> 
IP'essions, as they cannot submit themselves to the judgment 
of a foreign prince, which they would consider as a shameful 
prostitution of their own majesty. 

It seems that the power of granting letters of reprisal l)e* 
longs to the sovereign alone; for, it is beyond the authority of 
subordinate magistrates. It is so observed every where, even io 
France^ where formerly letters of reprisal were granted by the 
parliaments*! When the towns of the Netherlands waged se« 
parate wars, they, in like manner, granted letters of reprisal. 
There exists an ancient law of the city of Amsterdam^ by 
which it was provided, that if any injury should be done to one 
of its citizens out of its territory and jurisdiction, either by 
main force and violence, or by an unjust Judgment^ (which 
last expression, I beg the reader will particulariy observe), the 

* l^* repritaillet'^'^ttnf anmncer pridtimenit la gwrrt^y condui§ent naturel" 
itment, Cf en *9rU astez iomtent le prilude. Reprisals do not, it is true, precisely 
indicate war, but they naturally lead to that state of things, and are often 
MMMigh a prelude to it Fa/in, Traiti des Pritu^ p. 331. 7. 

f Cetui droit egt de puUionce abMolue, qui ne te eomfnuntque ni dSligut aux 
fvwotrniurw des prawaodtt viUeg Cf citii, amirauMf vieC'amiraux ou autreg 
ifMgi*trau. The rif^t of granting letters of reprisal, is a right ntmnd 
impmi, and cannot be communicated nor delegated to the governors of 
pfovinces, cities or towns, nor to the admirals, vice*adn)irals or Qthep 
flMgiatrates. Le Guidang c 10, art. 10. The patiiaments of iVancf, however, 
exercised it until the year 1495, when Charles VIU. by a special or- 
dinance ttsenred it exclusively tp luiiMelf. VaUth i^fid- p. 3Sft T. 
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aggrieved party should prefer his complaint to the magtatrate 
of Amsterdam^ who should write on the subject, to the magis- 
tracy of the place where the injur}' was committed, and if after 
receiving an answer, he should still think that his fellow-citizen 
had been injured and was entitled to redress, he should, by 
hwjudiciai authority^ indemnify the injured party, by issuing 
process against the persons or goods of the subjects of the 
prince whose subjects had done the injury, if they should be 
found within the territory of Amsterdam.* 

I have observed, that this law of the city of Amsterdam^ 
says, or by an unjust jtidgmenU It is not enough that the pro- 
perty of our subjects or citizens be taken by virtue of a judg- 
ment, it must be also an unjust one. Of this, however, the 
magistrate of Amsterdam alone was to judge; for, such things 
are seldom trusted to the judgment of others.f The treaties 
between sovereigns merely say, that letters of reprisal are not 
to-be granted, unless for a denial of justice; but an unjust 
sentence will easily be construed into such a denial, and indeed 
sovereigns will qualify as unjust, every sentence that is not 
agreeable to them.^ 

* .Those who have obtained letters of reprisal, may, by virtue thereof, 
seize within their own country, the goods and effects of the subjects of the 
power, whose subjects have done them the injury; but it must be done 
vidjurh, by some judicial process, and not manufortty by private authority, 
unless there should be danger of the property being carried out of the 
country, before application could be made to a competent magistrate. 
Valin, ibid. p. 333. T. 

f iSee above, p. 72. 
c \lr\ the letter of the duke of New-Castle^ to Mons. Michelle on the subject 
of the celebrated controversy with the king of Prussia respecting the Silesia 
loan, are found the sentiments of the -En^/wA jurists upon this subject. " The 
law of nations,** say they, " founded upon justice, equity, convenience and tHe 
reason of the thing, and confirmed by long usage, does not allow of reprisals, 
Except in case of violent injuries, directed or supported by the state, and joa- 
tice absolutely denied in re minimi dubid, by all the tribunals, and afterwards 
by the ptince. — Where the judges are left free, and give sentence according 
to their conscience, though it should be erroneous, that would be no ground 
for reprisals. Upon doubtful questions, different men think and judge dif- 
ferently; and all a friend can desire, is, that justice should be as impartially 
administered to him, as it is to the subjects of the prince in whose courts 
the matter is tried." 1 Magena on Iruur, 49t 

Th^e 
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I have seen many instances in our own country, of letters 
of reprisal granted by cities and towns. They are vestiges of 
the ancient liberty of the Holianders^ when the several mem- 
bers of the states were more independent than the statea 
themselves; for, the provincial states, ever since the confe- 
deration of Utrechty although they are severally independent, 
cannot issue letters of reprisal generally and in every case» 
Indeed, it might be said, that they cannot issue them ih any 
cascy because they are a species of war, and by the 17th article 
of the said confederation, it is expressly declared to be unlaw- 
ful for the several provinces to give any cause of war to foreign 
princes. 

irCP The remainder of this chapter treats only of the right 
of the several provinces of the United Netherlands to issue 
ktters of reprisal; our author thinks that they may do it in their 
own cause^ for an injury done to themselves in their several 
capacities^ but not for an injury done to the union* We have 
omitted this discussion^ as uninteresting to our readers. 

These principles are undoubtedly correct, on the supposition, that law and 
justice are every where impartially administered, according to the old 
established rules of the law and usage of nations; but where certain courts 
(as is at present the case in almost every couiitr}' of Europe) are known to 
be mere political establishments, and are, properly speaking, ministerial 
boards, obliged to conform to the decrees and orders of the sovereign, 
and guided in their decisions by considerations of state policy, varying and 
fluctuating with every change in the aspect of national affairs, such im- 
partiality from them can hardly be presumed, and tribunals so constituted, 
ought not to be held up as a shield to ward off the responsibility of the 
sovereign. In the case just cited, tlie king of Prussia was not satisfied with 
the plausible arguments of the English civilians, but demanded ^nd obtained 
of the British court £ 20,000 sterling, as an indemnity for Prussian vessels 
and cargoes illegally condemned. Examination of the British doctrine, &c. 
p. 99. And there have been iustances of commissioners being appointed, in 
pursuance of treaties between neutral and belligerent powers, to reform the 
unjust judgments of prize tribunals. Treaty betvteen the United States and 
Great-Britain, of the I9th of November 1794* art. T—betvteen the United 
States and Spain, oj the 77th of October 1795, art. 21. 2 Lavjs U. S. 473, 534. 
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CHAPTER XXV. 

Mucdlaiemu MaxbmB md OlmervalMm. 

L FTis not lawful t9 iaie or retain fas»es9ion of a naOrd 
Jortreo9^ for /ear the enemy dtoaU occupy it. 

In the year 1690, die states-gcoenl, who had pnunised t» 
evacuate the fortress of lieroort, in East Friesiand, did not do 
it» but kept possession of it» ^ lest,** said they, *^ Ac enemy 
shooM occupy it, and make uae of it against Aems^ves." They 
were clearly in the wrong, and acted in diis against die opinioa 
of prince Maurice of Orangey who was no friend to the Fries* 
landers^ and was warmly attached to die cause cf die states. 
Their conduct was even blamed by thdr own connsdlors, in 
1621, and scleral times afterwards, as Aiizew M rdatcs.* 

There are men, however, wlio call themselves lawyer^ 
and who approve of similar injuries, among w4iDm I wish 
I had not to name the cekbrafied GrotiuM.^ I can tolerate such 
an opinion in such men as Zouch\ and Buddtmti^ die farmer 

♦ Aitz. 1, 2. 

t JSPmc eoUigere ut, qaomodo eit qui beihtm fnum garit^ liceat ioatm occupm^ 
tpd tshw vt in soio pacato: nimintm, si mm im^ghutriumg ttd €grtwn^ ut 
pericMiunh.ae hottis atm loaan imwadat, b* imde irrepmiMia dmnma det. 
Hence, it may be inferred, bow it is Uwiiil for one who is epgagcd in • 
lawful war, to occupy a place situated on neutral territofys paiticulaify if 
there is a certain and not an imaginary danger of the enemy's oocupying il^ 
and irom thence doing considerable injury to his adversary. Gtqu JhJLJt. 
tfc P. L 9r c* 2. 1 Id Grottowuss in a note upon this passag* in Gtvtkh 
considers our author's opinion upon this sulject as unfvasonabla. f}itn¥iii 
absque ratione, amfilistinuu Bynkershoek. Whether his dissent was endfi^ 
abtque ratione, the awful events which have taken place in Europe witiiin 
these few years, have surely enabled the reader to decide. T. 

\ De Jure Fee p 2. | 5. 

$ Phil^soph. Pract c 5. $ 6. If tilt 
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«ff whom, however, borrows it from Grdtius. They support it 
by adducing instances of similar rapine, as if example, in such 
cases, were sufficient; while it is only solving a problem^ by 
toother problem, litem quod Hie resoMi. Nor is what they 
•ay about embargoes of ships at all analogous to the present 
case; for, ships that are found in the dominions of aiiother 
sovereign, are in a manner subject to him, and those em* 
bargees are laid by virtue of a custom universally received 
among sovereigns. But, it never has been admitted as a custom, 
diat the dominions, towns or forts of a friendly nation, may 
otherwise than toitiously be invaded or retained* 

II« Omfisered countries^ kie lands purchased^ pass cum 

OKERE. 

The king of ^fuiin had hypothecated a certain territory for 
a sum of money which he had borrowed of one who was in 
friendship with him and the states-general* The states con- 
quered that territory in the course of a war* The counsel* 
lors of H^lkihd were of opinion, that the pledge was extinct** 
But they were mistaken, for the states had only conquered 
what belonged to the king of Sj/mm^ that is to say, the right of 
empire and dominion, as he bsui ^^sessed it* And as he held 
it subject to that bypodiecation, it could not pass over to the 
states in any other manner* If the states, instead of conquer* 
ing, had purclnsed from the kii^ a part of that territory, tlie 
creditor would still hs^e been entitled to his whole pledgew 
He would have preserved his rights against the kingof «^|(Mii», 
the vendor, who had bound himself for the debt, and against 
the states-general, who had purchased the land hypothecated 
&r its payment, because property, wihen sold, passes with, all 
its charges, which remsmi entire for the benefit of Ae creditor* 
But now the Dutch have taken the territoty, and consider it 
as confiscated to them* And so it is, as far as it belonged to 
the king of Spain^ but that does not include the interest which 
die neutral creditor had in it* If the hypothecated debt, in- 
deed, bad belonged to an enemy, it might also have been justly 
confiscated by the law of war* 

* Constl. Bel^. vol. 3. Ooiiftk 2. 
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IIL A jftt fy caftKTtdmmd m fie»UMud i rwHMomed or 
vp h f V emtmv^ » met iktrr^ EkenOedfivm the ckdms oj 
nnerrr 9r IrKder mi mmriiime Hskm* 

m 

It ■as MCD cpitslioacd, whi Unr f/tofcwty^ particiiluty slups 
and 1 n.KMirii.1 , wliick after bebig' captured, arc rzi»omed 
or giwa op br tlie caninr, to tJbcir fianncr owner, are tfaereby 

of die insafVTs or of tbose 
riskf Some lawvers 
lore becB of o|xiuan,t dnt if a Aip has been ransomed, or if 
the captor has gircn her op to her fiMmcr owner, die has, 
as it were, ceased to be entire, and she is to be conadercd 
as a new ship, and diat a Iffte/lnr has taken plate with reelect 
to the insui e is and lenden at amriftair HsL 

Bat this jtppcais to me, nddier jnat nor eqmtafale, because 
dbe in&m cj is onhr responsUe Car die damage suflcred, and 
the moner lender only fiafale to a loss on die amoont of hii 
loan in propoiticm to dat damage. The cme, diercfore, is not 
bound to par, nor die odier to lose more, than the amoont of 
die salvage or ransom* PluBp die IL in his ordinance upon 
insorance, of die 90diof yanamr^f 15504 section 27, prohibits 
the ransoming of vessels from pirates, and therefore permits 
it from real enemies, with a view, no doobt, to shew, that the 
insurers are boond for the amount of the salvage, bat no 
farther; otherwise, there was no reason for speakk^ of ranaom 
in an edict which exchisivdy relates to die suligect of fn- 
surance. Nay, die last clause of the policies in common use 
among the merchants suSciendy shews, that when a ship is 
ransomed, the interest which the insurers have therein, is not 
less redeemed dian the property of the owner himself. I am, 
therefore, of opinion, diat the loss or damage which the inr 
surers are bound to pay, and which the lenders at maritime 
risk are obliged to lose, is the precbe amount of the mooey 

* The civil law denomiiuites mmrititnt loatu or ioamz at maritime rUJk, 
f/attu9 nautiatmjt those contracts which at common law are called 
hattomrj and respondaiua. 7\ 

t Consil. Belff. vol. 1. Consil. 52.— voi 3. Consil. 24a 

} See note | p. 131. in which this ordinance is mentioned, by mistake, as 
ef the 26th, instead of the ^Oth of yanuary. 71 
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(licpendfsd in the sdilvltge or redetnption of the proper^'. I 
grant, howevjcr, that if a ship has been captured, carried into 
port, and there condemned and sold, and afterwards is pur- 
chased t)y her first owners, in that case the loss will be total to 
the underwriters and money lenders; and the ship thus pur* 
€hased^ will be considered as a new ship in the hands of the 
first owner* There is an opinion to this effect in the Cmsilia 

IV. Order H^ in. vmr^ are to he s^irictly obeyed^ 

The states-general had ordered, that their troops, who 
held die citadel of Rettd^ in the country of Juliers^ should 
obey the orders of Florence van den Boetsekr^ who was lord 
of ihe place. Boetseler exhibite^d that order to the commandant 
of the fort, and required him to deliver it up to the Spaniards^ 
who were approaching, and the commandant accordingly sur- 
rendered it up on the 30di of Augtist 1621.1 But Maurice^ 
prince of Orange^ was so angry with him on that account, that 
he punished him with death <m the 14th of September fol- 
lowing, jMretending that the order was only applicable to cboU 
and not to military matters. I doubt whether he did tight; 
for, as the citddel did not belong to the stated-general, that 
order can have meant nothing, but that the rights of the lord' 
of the territory, although he had admitted a garrison within 
it, were to be kept inviolate, and that the soldiers should not 
defend the citadel any longer than the lord should, think 
proper, lest he should be involved in the same difficulty with 
die Spaniards^ in which the count of Ea$t Friesland found 
himself, when the states refused to evacuate fort Lieroort, aa 
I have mentioned at the beginning of this chapter. 

V. It is not lawful to repair fortijications during a truce^ of 
pmiding a capitulation* 

Albericus Gentilis^ is of opinion^ that while a treaty is on 
foot concerning the surrender of a town or place^ it is lawful 
to finish or repair the fortifications thereof. Zouch^^ after him, 
adopts the same opinion. But Ferdinand thought otherwise, 

» Vol. 1. Consil. 11. 1 Aitz. 1. 1. 

J Be Jure BrfVi, 1. 2 c 18. . 
f De Jure Fee. p* 2. § 10. Q. 10. 

\2B ' 
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who, after the surrender of Reggio^ precipitated the Frendk 
on that very account from the top of the waUs;* and when the 
Spaniards^ who, in 1622, were besieging Bergen^ during a 
truce, which had be^n granted to them to bury their dead^ 
completed their works, and from thence recOnnoitered die for- 
tifications of the town, the Dutch complained that the truce 
had been broken, and that the usage of war had been violated*! 
It was, however, in 1664, agreed at Bykrschans^ that the truce 
should not prevent the erecting and perfecting of fortifications 
on both sides4 But it is best, when a truce is made, to suspend 
every warlike operation, for, such appears to be the intent and 
meaning of a truce; otherwise, it would be veryilifficult to de- 
fine it* 

VI. Governments are not bound to repair every few ^t.i^ 
occasioned by the calamities of war. 

When the bishop of Munster^ in 1665 and 1666, had takea 
and laid waste certain places in Over^Tssel^ and the French^ 
who had come to the assistance of our countrymen, had not 
behaved with much more moderation, the people of Over- 
Yssel applied to the states-general to be indemnified for the da« 
mage which they had suffered, but the counsellors having been 
consulted on that subject, gave it as their opinion, that no in- 
demnity ought to be given, except for the deficiency sufl'ered 
in their taxes and contributions, in proportion to the time 
duritvg which the places had been occupied by the enemy •$ 
As to the remainder, it was to be imputed to fate, and was 
one of those calamities of war which must be supported by 
diose on whom they happen to fall* 

Afterwards, however, the same counsellors, having some- 
what changed their opinion, thought that an indenmity ought 
to be allowed to the inhabitants of Over-Tssel for other things, 
and particularly for th^ money which they had been ^liged 
to raise, to save their towns from threatened conflagratioD.1 
Agreeably to this latter opinion, the states of HoUand gave 
their vote on the 27th of February 1667.^ I think that thcv 



• Gentil. ubi suprd. \ Aitz. 1. 1.— t Aitz. I. 44.—— J Aitz. 1. 46. 

^ Aitz. I 4ai-«-1f Ibid. 1. 47. 
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weftt wrong, as far as concerned the monies levied on the in^ 
habitants, to redeem the towns from conflagration; for, al- 
though it is certain, that that money actually saved them from 
being destroyed by fire; still it was not just, that the other confer- 
derates should bear the loss, who had not been exposed to the 
risk of perishing in that manjaer* For, nobody will venture 
to say, that a whole fleet ought to contribute, if a single, ship is 
obliged to have recourse to jettison^ for her own safety. 

VII. Relates sokly to the right of the several provinces of the 
Dutch confederation to make peace^ as incident to that of making 
war. It is entirely locals and therefore is omitted in this trans^ , 
lation. ' 

VIII* One who resides in an enemies country^ under a safe 
conduct from the sovereign^ may sue and be stuid* 

It has been questioned, whether, if a safe conduct is granted 
to an enemy to come into our country, he m^ay be sued here 
by his creditors. It was so decreed by the coiu-t of Holland^ 
in 1588, and their judgment was confirmed by the supreme 
court, on the 18th oi September 1590. Those decrees, I think, 
were perfectly just; because, the safe conduct given to an 
enemy, is only to protect him against hostile acts; he bepomeS) 
by virtue pf it, as it were,^ a neutral, and neutrals ms^ be suecl 
and detained for their debts, ^t the same time, if we. permit 
enemies to be sued, we must not prevent them from pro- 
secuting their demands against us in a course of Is^w,"*^ as I 
have discussed more at large in a former chapter.f 

IX. A safe conduct to go into or pass through the erumtfs 
country^ is no protection out of the enemy'* s territory* 

A safe conduct, in time of war, is given^ for no other pur- 
pose than that the party may safely come into the enemy's 
territory, and continue there. Wherefore, I am astonished, 
that lawyers should have doubted, whether he, who has a safe 

. * In JSngiand,^ in a plea of aiien enetnyi the defendant must not only state 
** that the plaintiff was born in a foreign country, in enmity with Great' 
Britain** but '* that he it not residing in the British dominions under letters (if 
eafe conduct Jrom the king.** Casseret v. Bell, 8 Term Rep. 166. T* 

t Above, c. 7- p. SSf 56, • 
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cmdact to pass thiough the enemy's tefritoiy^ miQP ho takm 
in his own country by the law of war. This question wis 
a^ptated in the case of the marquis of Measatwrnf who had re^ 
oetved a safe conduct from the Spaniard to go from his owa 
castk to Venice^ passing through the Spanish Jfii«w« teni* 
lories; but before he sat out on his journey^ the ^stle waa 
taken by the Spaniarda^ and himself made prisooiei* It waa 
asked^ whether he was exempted by his safe coadua fix»a 
paying any ransom? Beitua^ who hianself sat as judge in the 
cause^ did not venture to decide amy thu^ as he relates 
himself in his treatise De Re MUUarii* neither does Zauchf 
agreeably to his custom, give any opinion on the point.^ 
But Meno€hituf\. distinguishes, whether the marquia was dien 
ready for his journey, or whether be was not; in the first case, 
he thinks 4iat the safe conduct would^ in the second, that it 
would not have avsuled him* The doubts oiBelhm and Zoush 
appear to me as slUy as &e decisicm of Mmcchius. The 
marquis's castle and territory being invaded by die Spamiank^ 
he was himsdf most lawfdOy a prison(Mr; because he had only 
asked for a protection in die enemy's territory, and not in his 
own, nor had he stipiAited for a peace or a truce, but mere^ 
lor a passage through the JkfiUmeee^ country into the territoiy 
of Venice. Whatever, therefore, was not within that particular 
objett, was to be decided by the law of war% 

X. It is unjuet to compel a soner^n to make wm ot peace. 

As it is unjust to force a prince to make war against his 
win, it is so likewise, to compel lum to make pea^. But, 
when the states^general, on the one hand, wei^e fldvaid of die 
jPrench^ and the great men of Sngiatuty on the o(ibei^ wooe dis- 
pleased Tdth the extent of the temtory of France^ the kinga of 
inghmd and Shu^eden «ad the stotea-geaeral, made a treaty on 
the 23d of yeenuary 1668, in which^ sonotig other tfaiaga^ they 
stipulated, that the Spaniards^ who were then at war with die 
French^ should be eompelkd to accept of <^rtain conditioas, 

• p. 9. No. 15, S^ seq. 

t Dc Jure Fee p. 3. { 9. Q. 19. 

\ De arbitr. judic. qaaest. 1. 2. cent 4. cas. 336. li 19> & seq. 
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prescribed by the said treaty; and that after they had accepted 
them, if the king of France should, nevertheless, continue to 
make war upon Spain^ the allies should interfere in an hostile 
manner; andthus^ the French and Spaniards were coMPEtLED 
to make peace. 

1^ another instance, when it was not thought proper for lite 
wel^Eire of Europe^ that the king of Sweden should also possess 
Denmark^ the French^ the English and the states^generai^ on 
the 21st of May ;1659, forced the king of Sweden to make 
peace with the Danes^* and thus saved the king of Denmark 
from total ruin, to which he was exposed in consequence of 
having excited a neighbour more powerful than himself. 

These are real injuries, cloaked with the pretence of a wish 
to make peace; a pretence which has been used to cover in* 
juries of a much greater magnitude, which. have been fiuhion* 
able for some years past; for, princes, in their treaties with 
each other, h^ve been in the habit of disposing of the do- 
minions and territories of other sovereigns as if they werd 
their own. Such injuries are the offspring of what is called the 
reason of state: 

Monstrum horrendum, informe, ingens, cut lamen ademptum. 

If governments will yield to that monster, and indulge them- 
selves in following its dictates, and considering the property of 
other nations as their own, it is idle and useless to investigatfl 
any more the law of nations, or discuss its principles. 

* Aitz. L 4a 



THE END. 



ERRATA. 

¥tt^ A, note |, line 2, for << first consuV read emperor. 

Pafi^ 21» dele note ^. It was a mere newspaper account, which was not 
confirmed, and ought not to have had a place in this i^ork. 

Pap^e 31, deie note *, and in lieu thereof, insert a reference to p. 87. 

Page 46, line 10, for " Paul,** read Ppului. 

Page 71, in the note, 3d line from the bottom, after ** lord Mimkeebury/^ 
read nov> earl of Liverpool* 

Page 82, note f, line 7, for ** any," read my* 

Page 91, note \. This note is not sufficiently clear, haying been written 
in too much haste. It was enough to have observed, that our author does 
not seem to f^ve sufficiently attended to the distinction established by the 
edict to which he refers between neutral vessels, which, after leaving a 
blockaded port, go voluntarily into their own or some other free port, or go 
into such port on being chased and to avoid pursuit; in the second case, they 
are lawfully captured, if met with coming out of such port; and it makes no 
difference, whether it is the port of their actual destination, another port of 
their own country, or some other^M or friendly port Our author seems to 
think, that it does make a difference, and this mistake leads him into an un- 
necessary discussion about vtorde* 

Page 118, note *, line 4. for *' for, of other rights he may judge as if no 
war existed/' read ** for, of other rights, uncoimected with the vtar, or ite ob* 
jectSt he ihay judge as if no war existed.'* 

Page 130, the note of reference * ought to be placed after the words 
*' commercial intercourse," in the fourth line from the bottom of the text. 

Page 131, note J, first line, for "26th of January ** read 20fA of January, 

Page 148, in the note, line 7, for " 3000 rials de vellon, equal to jglSOO,*' 
read 60,000 rials de vellon, equal to gSOOO — and add, that the amount of 
that security may be moderated at the discretion cfthe officers <fthe admiralty, 
according to the size <f the privateers, and the numher tf men and guns vohich 
they respectively carry. 

Page 18:), note f, fir^t line, for " may," read might. 

Page 186, line 12, in note, for <* treaty of Utrecht,** read ** treaty 9f 
peace of Utrecht,** 

Subjoin the mark T. to the folloviing notes: 
* andfp. 105— t P- 106—^ p. 114— ^ p. 115— t p. 135-rand in a few 
copies of this work, to notes, $ p. 184 r-f P* ^^7^ and * p. 188. 
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ACTIONS AND CREDITS OF 
AN ENEMY 

JVj ay be lawfully confiscated $ 1 

But the advantage and security of com- 
merce has induced in Europe^ a ge- 
neral relaxation from this severity 

57 

Stipulation on this subject* between 
Great Britain and the United Statet 

52 

Actions and credits net .coafiscated, 
ifiao jurcy there must be a judgment 
of condemnation; otherwise they re- 
turn to the first owner* after the 
war 57 
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ACTIONS AT CIVIL LAW. 

Actio negotiorum gettorum 
de fiaufieric 
noxalia 
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AFRICA. 

The MgeHnea^ Tumaiana and THfioli- 
ianSi and other nations inhabiting 
the coast of Barbary in jlfrica^ not 
to be considered as pirates 181 

They have a regular government of 
their own* send and receive ambas- 
A&dors, and make treaties 132 

Make slaves of their prisoners ibid. 

The S/ianiftrda make slaves of them 
in like manner ibid. 

The Dutch sell them to the Sfmniarda 
to be made slaves of, but do not 
lieap them in slavery at home 2 1, 

133 



AITZEMA. 

Character of his bode* QfMatten (^ 
State and War 25 

ALGERINES. 

See Africa, 

ALIEN ENEMY. 

Residing in a country, under a license 
from the sovereign, may sue and 
be sued 195 

In jRnglandy a plea oi alien enemy mutt 
negative the fact, that the alien is 
residing under a safe conduct ibid. 

See Enemiea. Sqfe Conducts 

ALLIES. . 

Conttderedafr one state T1, \\B 

What is to be done by a state bound by 
conflicting alliances? 70 

Remarkable instance of two nations at 
the same time in alliance and at war 
with each other 125 

Territories belonging to an ally, and 
reconquered from the common ene- 
myi to be restored ibid. 



ANCIENT WRITERS ON MAR|. 

TIME LAW 
Treated with disrespect by the author 

44, in 
Vindication of their character 171 

ARMS. 

By the Roman law, individuals were 

not allowed to manufacture arms, 

^thout a special permission from 

the government 9S 
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t^ow arms may be sdd at home to 
belIig;erentS9 by the subjects of a 
neutml state 178 

But must not be carried by neutrals to 
the belligerent's country ibid. 

Much less to a besieged town or block- 
aded port 82 

See Qontraband, Blockade. 



ARMY, 

Wherever it may be, is considered in 
many respects, at ^ifintaidium of the 
sovereign to whom it belongs 1 1 7 

May keep under confinement the pri- 
soners which they have with them, 
on neutral territory ibid. 

See PrtCBidia. Friaoncra. 



BAYS 

Are considered as a part of the adja- 
cent territory 60 

^^ase-of the ship Grange^ captured in 
the bay of Delaware ibid. 



BARBARY. 
See Africa, 

BERGEN. 
Capture by the EnglUh^ of Dutch East 
India ships in the port of 6 1 

BESIEGED PLACES. 

See Trade with blockaded and besieged 
JPiacea, 

BLOCKADE 

"Is, according to Grotiusy the situation 
of ports shut or closely invented by 
an armed force 82 

The modem idea of universal block- 
ade, not formerly entertuined 84 

The Dutchy however, once boasted of 
having blockaded all the British do- 
minions 3 1 

But there was no foundation for that 
boast ibid. 

The S/mniards also pretended to 
blockade all the Portuguese territo- 
ries ibid. 



And the English those of Sfitdn^ 9£ 
But the right was always controverted 

and denied 31, 92 

See Trade with Blockaded and Besteg- 

ed Places* 

BOTTOMRY. 

By the Roman law, the bottomry or 
respondentia creditor does not lose 
the benefit of his pledge by thecon- 
iiscation of the ship or cargo 98 

Nor by the law of nations, when con- 
fiscation is merely ex re^ and not 
ex delicto 81 

Nor when the ship or cargo are ran- 
somed or given up by the captor 1 92 

See CoTifiscation, Jus Pignoris. Mari- 
time JLoan* 



CAMPS 
May be besieged as well as towns 8i 



CAPTAINS OF PRIVATEER 
SHIPS 

Cannot enter into a partnership to- 
gether, as to the captures which 
they may make, without the con- 
sent of their owners Ul 

Various decisions of the courts of 
Holland thereon ibad 

Responsible in cases of unlawful cap- 
ture or depredation at sea, to the 
whole extent of the injury sufiered, 
not merely to the amount of the se<^ 
curity given 148 

See Privateers, Owners of Privateers, 

CAPTURES 

Made by pirates, do not effect any 
ch an ge of property ! 2f 

Made by vessels not commissioned, 
are considered in Great ^Britain and 
France^ as Droits of admiralty 162 

Examination on general principles, of 
the respective claims of the owners, 
fj'eighters, and master and mariners 
of the capturing vessel to the bene- 
fit of such captures, when made in 
their own defence, or otherwise, in 
a justifiable manner \sii 
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Decision of the author thereon 1 S6 
Arguments in support of it 158 

Decision of the supreme court of the 
United States in an analogous case 
of salvage ibid. 

Property captured, and afterwards ran- 
somed or given up by the enemy, 
is not thereby liberated from the 
claims of the insurer or lender at 
maritime risk 192 

See Property, Piratet, Privateers. 
Recafiture. 



CASUS FOEDERIS. 
See Treaties of Defensive Alliance. 



CHOSES IN ACTION. 

See Actions arid Credits. 



CIVIL LAW. 

See Contracts at the Civil Law. AC' 
tions at Civil Law. Roman Law* 
Law of Mitions, 



CIVIL RIGHTS 

Distinguished from military rights 

U6 
See MiUtary Rights. 



COMMERCE 

Ceases ifiso jure between enemies 23 
Sometimes permitted on both sides in 

war 55 

Which state of things is a middle state 

between war and peace 25 

But how when the same trade which 

is carried on between the bellige- 

rentS} is prohibited to neutrals? ibid. 
See Trade with Enemies. Trade with 

Blockaded and Besieged Places. . 



COMMISSION. 

Irregular in a subject to accept a 
commission from a foreign sove- 
reign, without the permission of his 
^•wh 130 



Made penal by the law of the United 
States 129 

Different punishment, if commission 
is received within or without the 
limits of the United States ibid. 

See Letters of Marque and Re/irisaK 
Privateers. Piracy. Pirates. 



CONCLUSIVENESS of the SEN- 
TENCES of FOREIGN PRIZE 
COURTS. 

Effects of that doctrine in England and 

the United States 169 

Originated in misapprehension and 

mistake 168 

Reprobated by Lords Thurlow and 

EUenborough 169 

Exploded in Pennsylvania and JV>w 

York ibid. 

Evaded in Eriglandy and how ibii. 



CONFISCATION, 

The only penalty at present for carry- 
ing contraband goods to the enemy 

74,75 

Extinguishes every prior lien 32 

Except when the property is only 

condemned ex re, and not ^^ de- 

licto ibid. 



CONQUERED COUNTRIES 

Pass cum onere, in the same manner 
as lands purchased 191 



CONSOLATO DEL MARE. 
Styled di farrago of nautical laws 44 
Vindicated '171 



CONTRABAND. 

Contraband articles are those which 
are proper for war, although they 
may be used out of war 77 

Such are arms, warlike stores, and 
materials of themselves fit to be 
used in wsrr 7t 
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But n<A materials wbicli are not qf 
themselves fit for warlike use, but 
might easily be adapted to it 78 

Grotiwi*9 distinction, as to articles 
which are contraband 75 

Provisions not contraband, unless when 
cai*ried to a place besieged, or ether- 
wise pressed by famine 69, 73 

Obserration on the woixi otherwise 

ibid. 

It was formerly a capital crime at 
Hojne to sell arms to the barbari- 
ans 74 

Now contraband goods are forfeited 
when taken in the act of carrying 
to the enemy 76 

Confiscation of the goods is in such 
cases the only penalty 74, 75 

The ship itself is not confiscated 95 

Nor the innocent goods, mixed with 
the contraband articles 96 

Unless they belong to the same owner 
with the prohibited goods 97 

See Provisions. Sword Hilts and Belts, 
Holsters. Saddles, Tobacco. Shifts. 



Those who promote deseftion, not 
less guilty than the deserters then- 
selves 174 



CONTRACTS AT THE CIVIL 

LAW. 
Locatio ofierum 163 

rerum ibid. 

Quasi-contract negotiorum gestorum 

43 



DECLARATION OF WAR, 

Not required by the law of nations 7 
Customs of various nations on this 
subject 9 

Precedents in mbdern times 11,16 
Notke to enemy's subjects to with- 
draw 1 2 
Sec War, 



DESERTERS, 

Question about delivering up, tiot yet 
settled in Eurofie 174 

Hufmer and Galiani^s opinions there- 
on 174 



DOMINION OF THE SEA, 

Coextensive with the power of anni 

from the land 59 

Claimed by the English nation 93 

See Bays. Neutral Territory. EngUsh. 



DUTCH, 

Boast of blockading the whole of the 
British dominions 31 

Deny the same right to the Sfianiards^ 
with respect to Portugal ibid. 

Retaliate on the French^ who, while 
in alliance with them, refused to 
restore Dutch property, recaptured 
from the common enemy 120 

Retaliate on neutrals the injuries re- 
ceived from their enemies 61, 86 

Their conduct approved of by our au- 
thor ibid. 

Contrary to his own principles 33, 86 

Forbid their enemy's armed vessofe 
from approaching their shores, un- 
less supported by a fleet) UAder the 
penalty of being treated as pirates 

131 

Confiscate their vessels purchased by 
neutrals after condemnation in the 
enemy's country 29 

Capture and confiscate S/ianish ves- 
sels covered by the English flag 

111 

The English seize their vessels, b^ 
wav of retaliation 112 

Refuse to admit certain districts and 
towns into their union after recon- 
quering them from the enemy 123 

Complain to the king of England of 
the conduct of the Ostendprivsitttn 

137 

Refuse to restore to the Portuguese, 
their aflies, countries reconquered 
from the common enemy 125 

Are, in alliance, and at the same time 
at war with Portugal ibid. 
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ENEMIES. 

Every thing lawful ^gaiust 2 

May be put to death 1 9 

Were formerly sold into slavery 20 

Were made prisoners among, the 
^Qtnana when found on their terri- 
tory at the commencement of a war 

21] 

Rarely done in our times, though] 
the right still exists 19, 20 

Modern Eurofieam manners have 
put an end to the 9Ummum jua of 
war 21 

Prisoners are now exchanged ac- 
cording to their grades ibid. 

Some nations still make slaves of 
their prisoners ibid. 

Compliments and civUities between 
enemies 1 8 

The body of an enemy delivered up 
for interment 23 

Enemy has no persona aiandi inju- 
dicio^ and cannot sue in courts of 
justice 55 

Unless he resides in the enemy's 
country, with a safe qonduct from 
the sovereign, or for a debt con- 
tracted in commerce allowed by the 
sovereign 55 

Where lie can sue, he may also be 
sued, and vice versa 56,195 

See Atien Enemy, mictions and Credits. 
Safe Conduct, Prisoners, Enemy's 
Goods, jlfrica, Dutch, Spaniards, 



And therefore freight is paid thereon 
to the neutral master 1 1 1 



ENGLISH. 

Generous act of their government, 
in giving notice to the Emperor of 
France of a design to assassinate 
him 4 

Prohibit all trade with the Sfianiards 

92 

Found that prohibition on their claim 
to the dominion of the sea 93 

Lend their flag to the Spaniards at 
war with the Dutch^ and highly re- 
sent the condemnation of the co- 
vered property 1 1 1 

Guided in their judicial decisions 
by considerations of state policy 

38, 145, 167, 172, 189 

Capture Dutch East India ships in 
the port of Bergen 61 

Proceed against a French and a Spa^ 
rush privateer as being pirates 

134, 136 

Do not permit the expatriation of 
their subjects 175 

See Blockade, F.xpatriation, Conclu- 
siveness qf tJie Sentences of Foreign 
Prize Courts, 



ENEMY'S GOODS 

Found in our country at the com- 
mencement of a war may be con- 
fiscated 1 1 

Without any declaration or notice ibid. 

Unless otherwise provided for by trea- 
ty 13 

Various instances of such treaties ibid. 

May lawfully l)e taken when found on 
board of a neutral ship 1 09 

But the neutral who carries the goods 
is guilty of no offence against the 
law of nations 108 

The goods are confiscated, not ex de- 
licto^ but ex re 111 



ENLISTING IN FOREIGN SER- 
VICE. 

Unlawful to enlist into the service of 
an enemy 177 

Prohibited by Dutch edicts ibid. 

Severe punishment inflicted by the 
Dutch on those who should enter 
into the naval service of the enemy 

ibid. 

But a. subject or citizen may enter 
into the service of a friendly sove- 
reign, where no prohibition exists 
to the contrary ibid. 

American citizens prohibited by statute 
from enlisting (within the Unfits 
of the United States) into the land 
or naval service of any sovereign 
prince 179 
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privateers 
See Exfiatriation. 



Or abroad) to serve on board of foreign I An expatriated citizen is considerei 

139 as an alien for commercial pur- 
poses 1 7% 
Quart y whether an American citizen 
can expatriate himself otben^ise 
than in the manner which maj be 
prescribed by our own laws; and 
whether his expatriation will be 
sufficient to rescue him from pun- 
ishment for a crime committed 
against the United States? ibid 



ENLISTING MEN ON FOREIGN 
TERRITORY. 

Vot lawful to entice away soldiers from 
the service of another prince 174 

Nor to enlist urivate iudividuuls on 
foreign territory, contrary to the 
prohibition of their own sovereign 

ibid. 

But where no such prohibition exists, 
men not in the actual service of their 
prince may be enlisted 175 

No difference in principle between 
enlisting men and purchasing war- 
like stores 178 

Treaty on this subject between the 
Romans and jfntiuchua ibid. 

Enlistments for foreign service pro- 
hibited in Holland 1 79 

And in the United States^ with the 
exception of transient foreigners, 
subjects of the prince into vtrhose 
service they are enlisted ibid. 

Difference between the Dutch and 
Sfianiarda on this subject 180 



EXPATRIATION 

Lawful, wherever the country is not 
a prison 1 75 

^ot lawful among the Muscovites^ 
Engli'ihy and Chinese ibid. 

Prohibited in France^ by Louis XIV. 

ibid. 

But was lawful there before ibid. 

Was prohibited on account of the pro- 
testants ibid. 

Is lawful by the constitution of Feiin- 
9y!vania , ibid. 

And by the law of the United Stat^-:^^ 
when bona fide, and under such cir- 
cumstances as not to cndeftigcr tlic 
safety of the state 176 

Provided it is not otherwise provided 
by the law of the state from which 
tfhe citizen emigrates ibid. 



FISHERY- 

HerrMig fishery permitted on both 

sides, between the French and 

Dutch during war 25 



FLEET, 

Wherever it may be, is considered 
in many respects as a pr^eaidium of 
the nation to whom it belongs 1 17 

See Praaidia, 



FOREIGN LAWS. 

Respect to be paid to ' IS* 

In the United States and GreeU Sri- 
tain no regard is paid to the re- 
venue laws of other countries 131 
Various opinions on this subject ibid. 



FOREIGN SENTENCES. 

See Conclusiveness of the Sentencea of 

Foreign Prize Courta. 
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FRAUD, 

matters of Insurance, assimilated 
to piracy by the law of Holland 1 3 i 



FREIGHT, 

Not allov/ed to the master of a ueutral 

vessel on contraband goods 81 

Secus on enemy's goods ibid. 

Reason of this difference 8S 
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Not allowed to the captor of an ene- 
my's vessel in right of the master, 
unless he has carried the goods to 
the place of their <icslination 105 

Or in certain cases, when brought to 
the claimant's own country ibid. 

Not merely allowed f^ro rata itinerisy 
but as if the whole voyage had been 
performed 112 



FRENCH, 

Pursue a Spanish ship into Tor bay , 
and invade the houses of the in- 
habitants to take the articles which 
the Spaniards had concealed there 

65 

Refuse to restore to the Dutch, their 
allies, their property recaptured 
from the common enemy 1 19 

The Dutch retaliate 120 

Formerly condemned a neutral ship 
for having enemy's goods on board, 
^nd neutral goods for being on board 
•f an enemy's ship 102 



FORTIFICATIONS. 

Not lawful to erect or repair fortifi- 
cations during a truce, or pending 
a capitulation 193 



GENEROSITY 

is a voluntary act, and cannot be re- 
quired from an enemy 3 

Exemplified in the conduct of the Ro- 
tnane and £(igfUh 4 

See Justice. 



GOODS AND CHATTELS 

Of an enemy may be lawfully confis- 
cated 1 7 

May be removed from the enemy's 
territory within a certain time after 
war commenced, when so stipulated 
by treaty IT 

Instances of similar treaties 13 



May be otherwise detained as soon 
as war is begun 15, 17 

See War. Enemies, 



GOVERNMENTS, 

Responsible to foreign states for the 
unlawful conduct of their subjects 
in war 135 

Npt bound to repair every loss that 
is occasioned by the calamities of 
war 194 



HOLSTERS 
Are contraband 
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IMMOVABLES SITUATE IN 

AN ENEMY'S COUNTRY 

May by the strict law of war be con^ 

fi seated 51 

But are now only sequestered, and 

the rents and profits received for 

the benefit of the state ibid. 

The lands themselves return to the 

owner at the peace ibid. 

An enemy cannot acquire lands in his 

enemy's country, even by will or 

inheritance 52 

Lands so descending, confiscated in 

Holland ibid. 



INSURANCE (Contract of) 

Defined by the author 1 64 

by Roccua ibid. 

The most frequent in commercial 

countries, after those of purchase, 

sale and hire 163 

Not known to the ancients, and why 

ibid. 
The object of this contract 1 64, 1 69 



INSURANCE OF ENEMY'S PRO- 
PERTY, and of TRADE WITH 
ENEMIES, 

Illegal on general principles 1 64 

Impolitic, as it furthers the operations 

of the enemy ibid. 
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Prohibited from the earliest times, in 
almost every country in /Juro/if 165 

Tolerated for a while by the English 
and Dutch ibid. 

By England^ during the three wars 
which immediately preceflccl the 
French revolution ibid. 

Lord Hardwickc^a and Lord Alans- 

Jleid*s decisions on the subject of 

similar insurances 166 

Dictated by political moiives 167 

Overruled by later decisions ibid. 

The freedom of insurance ought to 
be coextensive with the freedom 
of trade 170 

No insurance is lawful which is made 
on a voyage prohibited by the laws 
ofthecountrv 172 

Even though it be made in general 
terms ibid. 

property cannot be insured in En- 
gland against capture by the cruiz- 
crs of Great Britain^ or her co-bel- 
ligerentsi ibid. 

Reason given therefor by the English 
judges ibid. 

Better reason afforded by an American 
judge ibid. 



JOINT CAPTURE, 

On general principles, requires actual 
cooperation and assistance 144 

particularly between privateers ibid. 

But between vessels of war, political 
considerations have induced in some 
countries the admission of construc- 
tive assistance 145 

French and English law on this sub- 
ject ibid. 

Law of Holland 143 

In cases of constructive assistance, 
the being in sight at the time of 
capture is the firincifial criterion 

145 

But is not sufficient in England^ in 
favour of privateers claiming to 
be joint captors with ships of war 

ibid. 

Otherwise in favour of ships of war, 
in competition with privateers ibid. 



No precise English decision on this 
point, in a case between privateers 
only 145 

Land forces in England^ not entitled 
to share in a capture without actual 
cooperation 146 



JURISDICTION. 

By the law of nations, pirates may be 
tried and punished wherever found 

133 

But captures made by viirtue of a com- 
mission from a sovereign can only 
be tried by the tribunals of the cap« 
tor 134 

Reasons given by professor But her' 
forth in support of this doctrine 

13S 

Various schemes proposed for vesting 
this power in other tribunals ibid 

Hubner and GaHani ibid. 

The tribunals of neutral sovereigns 
will, however, restore the property 
of their own subjects or citizens, 
brought into their own ports 136 

And prizes made in violation of their 
neutrality ibid. 

The courts of the United States have 
done so in various instances ibid. 

Act of Congress as to captures made 
within the waters or jurisdiction of 
the United States ibid. 



JUS PIGNORIS, 

Not extinguished, according to the 
Roman law, by the confiscation of 
the property pledged 80 

Otherwise by the law of nations 81 

Not so, however, when the property 
is confiscated merely ejc rr, and not 
ex delicto ibid. 

The maxim of the civil law is JUcus 
cedit creditoribus 8<5 

With us the opposite maxim prevails, 
et credit ores cedunt fisco ibid. 

See Freight, Confiscation, 

JUSTICE 
And generosity compared S 



INDEX. 
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LANDS. 

See Immovabie9» 

LAND FORCES 

Not entitled to participate in the bene- 
fit of a capture, without actual co- 
operation and assistance 146 

Sec Joint Captures. 

LAWFUL GOODS 

Not to be condemned on account of 
their being shipped on board the 
same vessel with contraband goods 

94 

L'nless all the goods belong to the 
same owner ibid. 

LAW OF NATIONS 

Not to be deduced from Eurofiean 
manners and customs 11,17 

To be deduced from reason and usage 

76 

Or ail almost perpetual succession of 
treaties ibid. 

Its principles may safely be sought 
for in the rules of Roman jurispru- 
dence 107 

In the discussion of general principles, 
we are bound to attend more to rea- 
son than to treaties 109 

The rules of the law of nations cannot 
be dispensed with by individuals 

169 

LAWS, 
To affect future^ and not past trans- 
actions 1 70 

LEGHORN, 

Capture by the French of an English 
vessel near the port of 6 1 

LETTERS OF MARQUE AND 
REPiUSAL 
Is the old technical name for a priva- 
teer's ro7nmi««ro7z 183 
Is often applied to designate a mer- 
chant vessel armed for defence ibid. 
See Refin»aU, 



I LIEN. 

See Jua Pignoria, Freight. CanJUca* 
tion. 



MARITIME LOAN, 
Or Loan at Maritime Risk, 
What it is at the civil law 
See Bottomry. 
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MILITARY RIGHTS, 
Distinguished from civil rights 1 16 
Evidenced by possession only ibid. 



NEUTRALS, 

Residing on the enemy's territory, 
to be considered as enemies 25 

Not to interfere with the war, or what 
relates to the war 67 

Have nothing to do with the justice 
or injustice of the war 68, 70, 71, 

75 

Unless threatened with danger 70 

Grotiu9 of a different opinion 67 

Not to send arms or men to either 
party 68, 70 

May trade with the belligerents in 
every kind of merchandize, except 
contraband, as they did before the 
war 76 

May freely trade with either bellige- 
rent in innocent articles 104 

A neutral violating his neutrality is 
considered by the belligerent as 
2i\\ individual enemy 17^ 



NEUTRAL FORTS, 

No act of hostility to be committed 
within reach of their cannon 63 

Bat fresh pursuit may be continued 

ibid. 

Provided the fortresses are spared, 
though they should assist the ene- 
my ibid. 

Cannot lawfully be occupied by a bel- 
ligerent, for fear his eneniv slK>uld 
do the same I9cy 

Various opinions on this subject iibi4' 
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NEUTRAL GOODS, 

On the territory of a belligerent, can- 
not be made prize 25 

Nor wlicn tuken on board of an ene- 
my's ship 100 

Thonth the owner knew her to be a 
hostile vessel 104 

Are however presumed to belong to 
enemies, until the contrary is prov- 
ed 101, 104 

And are considered as good prize by 
the modern law of nations 103 

Rule of the ConBolato on this subject 

104 

Old French law, that the goods of an 
enemy confiscate those of a friend 

102 

(xrotiua endeavours to explain it avr-ay 

ibid. 

But VaUn rebukes him for it 103 

Modem law of nations confiscates 
neutral goods on board of an ene- 
my's ship, but leaves enemy's goods 
on board of a neutral vessel free 

ibid. 

NEUTRALITY 

Defined 66 

Divided into absolute and quaUJied 69 

Difficult to draw the line between a 
qualified neutrality and an alliance 

69 

Our author seems to confound ^hem 
together 75 

No adequate word in the Latin lan- 
guage to express neutrality 66 

Its general duties ibid. 

The Dutch once considered it lawful 
for their subjects to fight for either 
party ^ 67 

Not approved ' ibid. 

NEUTRAL PORT. 

Whether a prize may be lawfully con- 
demned while lying* in a 118 
See Pr^ssidia. 

NEUTRAL SHIPS. 

Law of Holland^ that neutral ships 
coming from enemy's ports might 
lie la^lully condemned 73 



Was special, and made for the occa- 
sion 7S 
Explained 30, 87 



NEUTRAL TERRITORY, 

No hostilities to be committed there- 
on 58, 64 

Nor in neutral ports 58 

Nor at sea within reach of cannon 
shot from the neutral shore 59 

But an attack already commenced 
may be pursued 62 

So that it be done without injury to 
the neutral 63 

Capture? made within the neutral ju- 
risdiction to be restored at the ex- 
pense of the neutral sovereign ibid. 

Troops not permitted to pass through 
it. to commit depredations cm a 
friend! 64 

Sec Van Tromfi, Bergen, Leghorn, 
Bays, Dominion of the Sea. 



NON-COMMISSIONED PRIVA- 
TEERS. 

To whom their prizes are to belong 
when made in their own defence, 
or from some other justifiable cause 

155 

Arguments of the author to prove 
that they ought only to belong to 
the actual captors ibid. 

In England and France^ prizes taken 
by non-conmiissioned vessels art 
considered as droita o/adnuralty 

163 

See Cafiture; Salvage, 



OCCUPATION 
Of a town or place gives a legal pos* 

session of its dependencies 45 

Provided no part thereof is occupied 

by the enemy 46 

Foi* there is no jointenancy in wair 



jndex. 
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But the occupation even of the raetro- 
polis of an empire, does not confer 
the possession of distant dependen- 
cies not yet subdued 49 

Historical examples in point ibid. 

ORDERS 
In war are strictly to be obeyed 193 



OWNERS OF PRIVATEERS, 

Responsible to the whole extent of 
the injury suffered, not merely the 
amount c^ the security given 149, 

153 

Though the vessel is not regularly 
commissioned, if the owner ordered 
her to m»ke captures 1 53 

See Privateers. Captains of Privaieer 
Shifia. 

PERFIDY, 
Reprobated in war .3 

Exemplified in the conduct of a Dutch 
captain 1 5 



PIRACY, 

Various definitions of 127,161 

Difference between piracy by the law 
of nations and at the common law 

128 

Qu^BTCj whether piracy by the law of 
nations merely is punishable by 
the admiralty courts of the United 
States and Ctreat Britain 1 28 

Wooddeson' s opinioti ih'evetm 129 

By the law of nations, the punishment 
of piracy is Death 138 

Nor can this punishment be mitigated 

138 

Various offences made or assimilated 
to piracy by municipal law 128, 

129, 130, 131 

See Pirates. 



PIRATES 

Aft considered as enemies to the hu- 
man race 133 



And therefore may be tried and punish- 
ed by the tribunals of any country 
into which they may be brought 

133 

Those are pirates and robbei's who, 
without the authorization of any 
sovereign, commit depredations by 
sea or land 127 

Those who commit depredations un- 
der commissions from different so- 
vereigns at war with each other 
are pirates 128, 129 

Nevertheless, the English once pro- 
ceeded against a regularly commis- 
sioned French privateer as a pirate 

134 

And in like manner against a Spanish 
privateer 136 

Quxrey as to those who sail under 
commissions from different sove- 
reigns not at war with each other 

t30 

Various opinions thereon ibid. 

Irregular to accept a commission from 
a foreign prince without the per- 
mission of one^s own government 

130 

Prohibitory law of the United States 
thereon 129 



POSTLIMINY, RIGHT OF 

Does not take place^ except as to those 
things which have not become the 
property of the enemy 39 

Takes place wheh captured property 
is retaken before it is carried into a 
port of the enemy 38 

Or of an ally in the war 37 

Even though it has long remained in 
a neutral port 38 

But guarey if it has been condemned 
while lying there ibid. 41 

Opinion of Sir fVUHam Seott and de- 
cision of the supreme court of the 
United States on this question ibid. 

After a legal condemnation every 
former claim must cease 39 

Among the JRofnanSf applied princi- 
pally to persons, and why 1 16 

Took place in the territory of an ally 



or neutral 
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Treaty betvodA tke Romans and Car^ | Or servuig on boards such piivaiaer 
^ thagimwu 114 .* \ f2fr 

Amonff the modern nations of Eurofie^ Difies^o^ puiisbmenu if offence con- 



it 14 beld as a maxim, that there is 
.no right of postliminy as to things 
on neutral terriioryv 1 1 5 

Distinction on this sul>ject between 
military and civil rights, and the 
manner in which they are respec- 
tively evidenced 1 1 6 

As to prisoners, ilie right of ]x>stlimi- 
ny takes place even on neutral ter 



xMXlt^^wBhm or without the limits 
of the ^/^it€d.Stute9 ibid. 

The subject of privatciering belongs to 
the law of nations ' 139 

It is a long time since sovereigns have 
be^un Lo make use of privateers as 
auxiliary to the public fQre#* 140 

They were called Cruisers j Capert^ 
Freebooters ' ibid. 
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Tattel^a and Locceniu9*a opinions on 
the subject II 7, 1 8 

Is applicable to a whole people as vveil 
as to individuals 1)2 

When part of a slate, after being con- 
quered by an enemy, is reconquered 
by the nation to which it btrionged, 
it is entitled to uil its former rights 
by the law of postliminy ibid. 

The Dutch^ however, refused to allow 
that right in several instances ibid. 

PR^SIDIA, 
What it means 27, 36 

The ports of an ally Sirt /iraaidia 38, 

41, 113 
Different opinion once entertained in 
Holland 38 

A fleet is considered as flraaidia 29,41 
So is an army in many respects 1 17 
J^eutralfiorta^ whether to be consider- 
ed &s firasidia 38, 41 
Are so to all purposes of safety 1 1 3 
And a belligerent may condemn cap- 
tured property while lying there 

38 
Various opinions on this point ibid. 

PRISONERS 

Were formerly made slaves of 20 

Are at present exchanged, according 

to their grades 2 1 

PRIVATEERS. 
Pitting out privateers to commit hos- 
tilities against a state at peace with 
us, made penal by the law of the | 

fTnited States • 129 



117 'They are not ftiratesy because they 



act under the sanction of public 
authority * ibid. 

The bcini> ih sight at the time of cap- 
ture, not sufficient to entitle a pri- 
vateer to be .considered as a joint 
captor 144 

Security given by privateers in Hoi' 
land, Great Britain j France^ Sfiain^ 
and the United States 147 

As to Sfiain^ turn to the Errata » 

See Commission. Joint Cafiture. 



PRIZES 

May be condemned in the belligerent's 
courts at home while lyings in a 
neutral port 38 

Sir WilHam Scott's opinions thereon 

ibid* 

Decisions of the supreme court of the 
United States in point iiud. 

May by the law of nations be sold in 
a neutral port 1 17, 120 

But the right to sell must be equally 
granted to both parties; otherwise 
neutrality is no i(M)ger preserved 

13a 

Unless there is a special treaty with 
one of the parties ibid. 

Neutral governments generally find 
it inconvenient to grant an indis* 
criminate leave to sell prizes in 
their ports, and therefore when no 
treaty exists, refuse it to all parties 

ibid. 

Edict of the states-general on this sub- 
ject 1-21 

The author's opinion thereon I Sf 
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PRIZEXOURTSy 

6w constituted at present in Eurofie 

:: 189 

Their judgments npt^ufficiepl to re-, 
lease the sovereign froin responsi- 
bility ^ ibid. 

Exemplified in the result of the con- 
troversy between Great Britain and 
Pru$aia^ respecting the liileaia loan 

ibid. 

And by recent treaties ibid. 

The sentences of foreign prize courts 
ought not to be conclubive evidence 
in fnvqur of underwriters ibid; 

See Sentences of Foreign Priz^i^ourts, 



PROMISES, 

Td be kept in war 
See Treaties. 






PROPERTY 

In ships and merchandize^ when 
changed by capture 37 

By the Roman law, only when carried 
intra firaaidia 27 

Modem doctrine of twenty-four hours' 
possession 37 

Not observed in iro//an(f 38 

Contrary to reason ibid. 

The English press the Dutch to adopt 
it ibid. 

Once not held to be changed in Hoi- 
landf in a ship coming out of a 
blockaded port after being pur- 
chased by a neutral, until he had 
carried it into his own^. or some 
other free port 29 

Edict of Louis XIV. to the same ef- 
fect 33 

Retorted by the Dutch 34 

Notification of the English to the Hanse 
Towns to the same effect 33 

A proportional rate of salvage adopted 
in Holland^ in lieu thereof 39 

Same rule agreed upon by treaty with 
England 37, 40 

In immovables taken in war, is not 
acquired by possession alone, unless 
it be ^firm fiossession 45 

See Occupation. Ca/itures* Recapture, 



* RBASdH, • 

The source of the law ofqimdons ts; 
.Its authority of the greatest wtt^h^ 10 
is the soul of the law of nation^. ? I i 
The supreme law of nations 96 

Its dictates ma^ safely be sought for 
in the rules of the Roman law 107 



REASON OF STATE, 
What it is 197 

When listened to by sovereigns, there 
is an end to the law of;iiations ibid. 



RECAPTURE, 

Salvage due on 41 

Such salvage estimated in England 

and Holland according to the time 

that the prize has been in possession 

of the enemy 39, 40 

This rule is not equitable, 43 

Nor is that of twenty-four hours' 

possession ibid. 

Rule, of the Consolato thereon ^ 44 

See Captures, Property, 



RECIPROCITY. 

Whatever right one arrogates to him- 
self by the law of war he must also 
allow to his enemy 56 



REPRISALS 
Mean recaption or retaking 1 82 

Analogous in name and substance to 
the common law process of wither^ 
nam ibid. 

Unknown tothei?oiiMzn9, and why ibid. 
Distinction between general and spe- 
cial reprisals ibid« 
General reprisals are the first step at 
the commencement of a public war, 
and are considered as equivalent to 
a declaration of it ibid. 
Special reprisals defined 183| 184 
Often lead t& war 187 
Not to be granted without full know- 
ledge of the cause ^ 183 
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Nor unless there has been an open 
denial of justice 184 

The sovereit^ whose subjects are 
complained of must be applied to 
in the first instance 185 

Various treaties on this subject ibid. 

Opinion of the EnglUh jurists 1 88 

Precautions taken in France to pre- 
vent letters of reprisal being granted 
without sufficient cause 183 

Punishment in case such have been 
obtained on false pretences 184 

The right of granting letters of repri- 
sal belongs to the sovereign alone, 
and cannot be delegated 187 

Reprisals may be granted fet a debt, 
as well as for an injury done by ac- 
tual violence 184 

May be granted to a resident alien, as 
well as to a subject ibid. 

May be enforced on the delinquent's 
properly in the country of the sove- 
reign who granted them 188 

But it must be done by legal means, 
and not manuforti ■ ibid. 

Unless there is danger in delay ibid. 

RETALIATION 

To be exercised only on enemies, and 
not through the injury of a fiiend 

33 

Instances to the contrary, and obser- 
vations thereon 6I9 86 



ROMAN LAW 

Is denominated in Eurofie the ct^m^ 
man law 53, 183 

Is a safe guide to discover the true 
principles of the law of nations 107 

Forbade the manufacturing of arms 
without the permission of the sove- 
reign 98 

Nor by that law could any one kill 
an enemy of the Moman people, 
who was not a regularly enlisted 
soldier. 139 

The Romana^ however, adopted the 
law of Solon, permitting private as- 
sociations for the purpose of plun- 
der) quicre? ibid. 



Forbade navigatioo during the winter 

months 16% 

On the subject of ex post facto laws 

169 
See ActioriM at Civil Law. dmtracUat 

the Civil Law. 



SADDLES 

Are contraband 



79 



SAFE CONDUCT 

No protection out of the place ibr 
which it is granted 195 

One who resides in an enemy's coun- 
try, under a safe conduct from the 
sovereign, may sue and be sued 

ibid. 

But cannot he sued where he is not 
allowed to sue S% 

See Alien Enemy. 

SALUTE, 
In close seas, or within the extent of 
the jurisdiction of the sovereign of 
the coast, to be given precisely in 
such manner as that sovereign re- 
quires 59 



SALVAGE 

Allowed by the supreme court of the 

United State* to the owners and 

freighters of the Saloor ship 1S6 

Contrary doctrine maintained by the 
author, in the analogous case of cap- 
tures made by non-comnusaioned 
privateers 155 

Allowed in cases of recaptare, and 
how 19 

See Cafiturea. Recafiturea. 



SANTERNA, 

See Ancient writers on Maritime 



SECURITIES OF PRIVATEERS 

Not responsible beyond the amount 

of their bonds or stipulationa 149 
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SENTENCE OF CONDEMNA- 
TION 

Converts the military right to a prize 
into a civil right, and is the legal 
evidence thereof 116 

Is always in England^ as to neutral 
property taken in war, on the ground 
of its having belonged to enemies, 
whatever may be the real specific 
cause or motive 173 

Palpable injustice of the British doc- 
trine, which makes a foreign sen- 
tence conclusive evidence of non- 
neutrality in favour of underwriters 

168 

This doctrine, however profitable it 
may be to belligerents, is ruinous 
to neutra| nations, and particularly 
to America ibid. 

Is exploded in Pennsylvania and J^ew 
York ibid. 

See Conclusiveness of the Sentences of 
Foreign Prize Courts. 



SHIP 

Not to be confiscated for contraband 
goods on board 94 

Unless shipped with the privity of the 
owner of the ship ibid. 

Various treaties on this subject 

Confiscated by the law of France^ if 
contraband amount to three quarters 
of the cargo 99 

Rule in England^ to release the ship 
without freight, unless the owner is 
particefis fraudis ibid. 

Confiscated by the civil law for having 
unlawful goods on board, when ship- 
ped with the privity of the master, 
otherwise not 106 

If vessel belongs to the master him- 
self, this principle cannot apply, be- 
cause he generally knows by the 
bills of lading what goods are ship- 
ped on board 107 

And it may be doubted, whether the 

' owners are not bound for the fault 

of the master ibid. 

6ce Mutral Shifts^ 



SPANIARDS 

Pretend to blockade all the Portur 
guese dominions 3 1 

Their claim opposed by the Dutch 

ibid. 

The English pretend in the same mun- 
ner to blockade the Spanish domi- 
nions 92 

See Blockade, Dutch. English. 



STRACCHA. 

ScQ ./indent Writers on Maritime Lunv, 



SWORD HILTS AND BELTS 

Are contmband 79 



TOBACCO, 
Once pretended by the Spaniards to 
be contraband, and why BO 



TRADE WITH BLOCKADED 
OR BESIEGED PLACES. 

Unlawful to carry any thing to such, 
places, whether contraband or not 82l 

Grotius's opinion thereon ibid. 

Mere confiscation not a sufficient 
punishment for those who thus 
trade; a corporal penalty, at least, 
if not death, often inflicted 84 

But this seventy applies only to a 
strict blockade ibid» 

And at this day no punishment is in- 
flicted but confiscation 85 

The same in our American treaties 8 5 

Blockade of the French ports by the 
Dutehj and edict thereon 30, 86 

In goods not contraband, has sonie*^ 
times been allowed 92 

Prohibition of trade with places not 
actually blockaded or besieged, too 
unjust to be defended 85 

See Blockade. English. Dutch. Sfia,^ 
niards. 
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TRADING WITH ENEMIES 
Forbidden by the law of war 23) 24 
By positive Lw in Hottand ibid. 

By France^ in a declaratioiv of war 

against England 21 

Wasjbrmeriy held lawful in Eng- 
iand 165 

Is now prohibited there 167 

Sometimes permitted in part, by 
agreement between the belligerent 
nations 25 

Franc n and £?t,qland in the pi*esent 
war trade with each other, and in- 
terdict that trade to neutrals ibid. 
Illegal on general principles 165 

Prohibited in Holland^ even to foreign- 
ers 1 7 1 

Sec Inaurante of Encrmfn Proper f^^ 



TREATIES 

Made with a view to war, are to be 
observed in war 3, 51 

Ave from necessity to be interpreted 
by the interested parties 75 

Of defensive alliance, how to be con- 
strued 7 1 

Lord Hav>ke8bury*B opinion thereon 
cited ibid. 

The party bound to assist is to judge 
of the casus foederis 72 

One, or perhaps two treaties which 
vary from general usagCi do not 
constitute the law of nations 76 



TRIPtM.ITA»& TTOHSttS* 
See J^m. 

UNITED PROVTN€ES OF THE 
NETHERLANDS. 

Whether tbey had a right U^ mAc 
war ami peace ijv their separate ca- 
pacLues^MKliQ wha« C8>s«8 Wl, W9 



VAN TROMP (Admiral) 
ffis attack on th« Sfiamth ftwtin ^ 



Downs 
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WAR. 
Various dcSakions of J 

Begins from the mutual uic of force 1 1 
A public de^aration not necessapy « 
Every thing lawful in war, exceij 

perfidy 
Orders in war to be stmtty (^ 

Governments not bound to repair ev^ 
ry loss that is occasioned by the «j 
laraities of war 

It is unjust to compel a sovereigo^ 

make war or peace 
See Declaration of IVar. Enenaa, 



WARLIKE STORES 
See Contraband: 
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